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From the Desk of the Chairperson
By  John T. Schuring
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When I spoke with former Section 
chairs in advance of my term, everyone 
shared a common observation—the 
year goes by quickly. They were right.

This Issue of the Journal
The Spring issue of the Business Law 
Journal marks roughly the halfway 

point of the Section’s fiscal year. The articles for this 
issue of the Journal have been provided under the guid-
ance of the Section’s Commercial Litigation Committee. 
Thank you to all of the authors who have submitted 
thoughtful, well-written articles. The Journal remains a 
great resource for our Section and our State’s business 
lawyers.

Section members and readers of the Business Law 
Journal have been benefitting from Michael Khoury’s 
dedication and expertise for twenty years, as the author 
of the Journal’s “Technology Corner” column. (Perhaps 
newer members of the Bar and Section will be surprised 
to learn that we had technology to write about twenty 
years ago?) This issue of the Journal marks Michael’s 
last “Technology Corner.” I know I speak for all of 
Michigan’s business lawyers when I express our grati-
tude to Michael for his efforts over the years. Standing 
alone, twenty years’ worth of Journal columns would 
be a significant contribution to our Section and the law-
yers it serves. In addition, Michael has served as Section 
chair and remains active in the Section as chair of the 
UCC Committee. We are grateful for his dedication to 
the Section.

Michael has co-authored this edition with Jennifer 
Dukarski, a shareholder at the Butzel Long firm, who 
has agreed to assume Michael’s role as author of the col-
umn going forward. Thank you, Jennifer, for agreeing 
to do so!

Business Law Institute
Please save the date for the 33rd Annual Business Law 
Institute to be held on October 7, 2022, at the JW Marri-
ott in Grand Rapids. This will be the first in-person Insti-
tute since 2019. We are very excited to conduct the event 
in person again this year.

For years, the Institute has provided Michigan’s busi-
ness lawyers with timely and high-quality legal educa-
tion. The educational components will offer something 
for everyone, whether you are new to the practice or 
you are a seasoned attorney. Our attendees have come 
to appreciate the caselaw update and business legisla-
tion update provided at the Institute. This year, we ex-
pect to have a program on the Corporate Transparency 
Act, which promises to impact everyone’s practice; ev-
ery business lawyer will need to understand this act. We 
also anticipate sessions on representation and warranty 

insurance, tax updates, supply chain issues, and more, 
all from top-notch speakers.

As good as the educational sessions are, past attend-
ees will tell you that the best part of the Business Law In-
stitute is connecting with your fellow business lawyers. 
Given the COVID-19 mandated, two-year, in-person hi-
atus, I expect that the reception, dinner, and networking 
breaks will be more appreciated and enjoyed than ever.

If you have never attended the Institute, please con-
sider doing so; you will enjoy it and your practice will 
benefit. Keep an eye on your mailbox and inbox for reg-
istration information.

Section Strategic Plan
The activities of the Business Law Section and its Coun-
cil are guided by the Section’s strategic plan. The current 
plan, adopted in March 2017, articulates the mission and 
goals of the Section. The plan was adopted with the idea 
of being revisited and refreshed every five years, and 
this is its five year anniversary. If you are interested in 
joining a committee to take on this important project, 
please let me know.

A link to the Strategic Plan is available here: https://
connect.michbar.org/businesslaw/council/council-
info.

You Should Be Involved!
As I noted in my letter in the Fall Business Law Journal, 
the goals of your Council’s officers center around the 
theme of outreach. I would like to use this letter to reach 
out to each and every one of you to consider increas-
ing your involvement in the Business Law Section. For 
many people—like myself—involvement in Section 
activities and leadership came about as a result of a per-
sonal invitation from an active Section member. If you 
are active in the Section, you already know how ben-
eficial it is to be involved. Take a moment to encourage 
someone you know to sign up for BLI, or join a commit-
tee. And, if you have ever been curious about how to get 
involved but didn’t know where to start—please accept 
this as your personal invitation. Contact me and I will 
make the proper introductions. Whether you are inter-
ested in planning section events, furthering outreach to 
law schools, becoming involved in one of the section’s 
eleven committees on substantive legal areas and issues, 
or just attending a meeting or two to share your per-
spective—there is a role for you. 

Please contact me at jschuring@dickinsonwright.com 
or by phone ((616) 336-1023) with any ideas you may 
have to make the Business Law Section an even more 
valuable resource for your practice, or to discuss how 
you might further your involvement with the Section.
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Taking Care of Business By Alexis Lupo

Corporate Transparency Act Update
The Corporate Transparency Act 
(CTA) is one of the most significant 
federal laws impacting corporate 
law and business lawyers that has 
been enacted in many decades. As 
a reminder, the CTA was passed by 
Congress on January 1, 2021, as part 
of the National Defense Authoriza-
tion Act for Fiscal Year 2021.1 The 
CTA requires the creation of a nation-
al database for beneficial ownership 
information for many business enti-
ties. The Financial Crimes Enforce-
ment Network (FinCEN) in the Unit-
ed States Department of Treasury is 
responsible for developing the regu-
lations that will implement these 
reporting requirements.

On April 5, 2021, FinCEN issued 
an Advance Notice of Proposed Rule-
making (ANPRM) to solicit com-
ments regarding the implementation 
of the beneficial ownership informa-
tion reporting requirements, and a 
thirty-day public comment period 
followed. More recently, FinCEN 
announced a proposed rule through 
the issuance of a Notice of Proposed 
Rulemaking (NPRM) on December 
8, 2021.2 FinCEN sought public com-
ments on the proposed reporting 
rule, and the comment period ended 
on February 7, 2022. State-level busi-
ness registry offices will be required 
to inform applicants of their filing re-
quirements under the CTA, and thus 
the Michigan Corporations Division 
submitted comments in response to 
both the ANPRM and the NPRM. As 
of February 10, 2022, there were 248 
comments submitted through Regu-
lations.gov.3 Comments are reviewed 
after submission before they may be 
viewed by the public, so it can take 
some time for comments to be posted 
after a comment deadline. FinCEN 
is already planning to engage in two 
more rulemakings to establish rules 
for accessing beneficial ownership 
information and security safeguards 
as well as rulemaking to revise Fin-
CEN’s customer due diligence rule.4

For background, the beneficial 
ownership reporting requirement 

is “…intended to help prevent and 
combat money laundering, terrorist 
financing, tax fraud, and other illicit 
activity.”5 This collection of informa-
tion will be used by law enforcement 
and the intelligence community to “…
diminish the ability of malign actors 
to obfuscate their activities through 
the use of anonymous shell and front 
companies.”6 For further background 
information and an overview of the 
CTA, see the “Taking Care of Busi-
ness” column in the Summer 2021 
edition of the Michigan Business Law 
Journal.7

The proposed rule issued by Fin-
CEN identifies the reporting compa-
nies and company applicants who 
must file a beneficial ownership re-
port with FinCEN, the information 
that must be reported, and when the 
report must be submitted.8 The pro-
posed rule distinguishes between 
a domestic reporting company and 
foreign reporting company. Broadly, 
a domestic reporting company is any 
entity that is created by the filing of a 
document with the Secretary of State 
(or other equivalent office, such as the 
Michigan Corporations Division) of a 
jurisdiction within the United States.9 
This would include corporations, lim-
ited liability companies, limited part-
nerships, and limited liability part-
nerships. A foreign reporting compa-
ny is an entity formed under the laws 
of a foreign jurisdiction that is regis-
tered to transact business in the Unit-
ed States.10 The CTA includes twenty-
four specific exemptions to the defi-
nition of reporting company, and the 
proposed rule does not provide for 
additional exemptions.11 One notable 
exception applies to what is referred 
to as “large operating companies,”12 
which are entities that employ more 
than twenty employees on a full-time 
basis in the United States, had gross 
receipts or sales greater than $5 mil-
lion in the previous year, and have 
an operating presence at a physical 
office within the United States.13 The 
proposed rule sought to clarify por-
tions of this exemption by defining 

“an operating presence at a physical 
office within the United States” as a 
physical office that is owned or leased 
by the entity, which cannot be a resi-
dence, and cannot be a shared space 
(except if it is being shared with af-
filiated entities).14 Also, FinCEN is 
relying on the definition of “full-time 
employee” as determined by Internal 
Revenue Service regulations, which 
considers a full-time employee as 
someone employed an average of at 
least 30 hours per week or 130 hours 
per month (with adjustments for non-
hourly employees).15

Company applicants are also re-
quired to file a beneficial ownership 
report with FinCEN. The proposed 
rule clarified that for a domestic re-
porting company, a company appli-
cant is the individual who files the 
document to form an entity and for a 
foreign reporting company, the com-
pany applicant is the individual who 
files the document that first registers 
the entity to transact business in the 
United States. “The proposed defini-
tion of a company applicant would 
also include any individual who di-
rects or controls the filing of such a 
document by another person.”16 Busi-
ness lawyers should be prepared for 
how this will apply to them when 
acting as incorporators or organizers 
for their clients, simply submitting 
formation or registration documents 
to the Michigan Corporations Divi-
sion for their clients, and when their 
paralegals or assistants submit docu-
ments for their clients. Notably, busi-
ness lawyers may have difficulty with 
the requirement to submit beneficial 
ownership reports to FinCEN for 
company applicants of domestic enti-
ties that were formed or registered to 
transact business in the United States 
before the effective date of the final 
regulations. Tracing this information 
backwards to determine which attor-
ney and/or which staff person sub-
mitted the formation or registration 
document may be quite challenging. 
On top of that, obtaining the person-
ally identifiable information of these 
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people—which is needed for the 
beneficial ownership report—could 
be equally or more difficult. The pro-
posed rule acknowledges the chal-
lenges that long-standing reporting 
companies will face, such as entities 
that were formed a century ago, par-
ticularly because company applicants 
may be deceased. In the case that the 
company applicant died before the 
reporting company was obligated to 
obtain identifying information to re-
port to FinCEN, the reporting compa-
ny must “…report that fact along with 
whatever identifying information the 
reporting company actually knows 
about the company applicant.”17

In regard to the specific informa-
tion that must be submitted to Fin-
CEN by reporting companies, the 
proposed rule requires each report-
ing company to submit a Taxpayer 
Identification Number (TIN), such 
as an Employer Identification Num-
ber (EIN). If a reporting company has 
not been issued a TIN, then a Dun 
& Bradstreet Data Universal Num-
bering System (DUNS) number or a 
Legal Entity Identifier (LEI) must be 
submitted.18 

At the heart of the CTA is iden-
tifying the beneficial owners of each 
reporting company. A beneficial 
owner is defined in the CTA as “an 
individual who, directly or indirectly, 
through any contract, arrangement, 
understanding, relationship, or oth-
erwise—(i) exercises substantial con-
trol over the entity; or (ii) owns or 
controls not less than 25 percent of the 
ownership interests of the entity.”19 

The CTA did not define “substantial 
control,” and thus the proposed rule 
identifies three indicators of substan-
tial control:

(1) [s]ervice as a senior officer 
of a reporting company; 
(2) authority over the appoint-
ment or removal of any senior 
officer or dominant majority of 
the board of directors (or simi-
lar body) of a reporting com-
pany; and 
(3) direction, determination, or 
decision of, or substantial influ-
ence over, important matters of 
a reporting company.20

The proposed rule provides a 
lengthy discussion regarding how 
FinCEN developed the “substantial 
control criteria,” which may be of in-
terest to business lawyers.

Lastly, the proposed rule estab-
lishes the timeframes that reporting 
companies will have to submit their 
initial beneficial ownership informa-
tion reports to FinCEN. The same 
timeframe applies to both domestic 
and foreign reporting companies. 
The proposed rule states that report-
ing companies formed or registered 
after the effective date of the final 
regulation will have 14 calendar days 
after their formation or registration to 
file the report with FinCEN.21 Report-
ing companies formed or registered 
prior to the effective date of the final 
regulation will have one year to file 
their reports with FinCEN.22 After the 
initial report is filed, the proposed 
rule indicates that any changes will 
have to be reported within 30 days. 
If a report contains an inaccuracy, 
corrections must be filed within 14 
days of when the inaccuracy was 
discovered or should have been dis-
covered.23 The proposed timeframe 
could be quite burdensome to report-
ing companies and company appli-
cants. The comments submitted by 
the Michigan Corporations Division 
supported the recommendation of 
the International Association of Com-
mercial Administrators that advised 
that a six-month timeframe would 
be more reasonable. Hopefully, the 
forthcoming final regulations will 
take the comments submitted under 
advisement and make adjustments 
appropriately.

The CTA is a monumental change 
in business law and corporate trans-
parency in the United States. FinCEN 
has not yet announced a date that 
the final regulations will be issued 
or when implementation of the CTA 
will begin. The proposed rule in-
cludes details regarding the enforce-
ment and penalties for violating the 
reporting requirements, which may 
be of interest to business lawyers.24 

In the very near future, business law-
yers will be confronted with the real-
ity of this new law and the practical 

considerations to manage the logis-
tics of beneficial ownership informa-
tion reporting.
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By Eric M. Nemeth

The IRS is hiring more economists 
and statisticians. They are being 
hired specifically to address abu-
sive tax schemes, such as syndicated 
conservation easements and certain 
micro-captive insurance offerings. 
The announcement was made by the 
IRS Office of Promoter Investigations. 
The hiring is described as the basis of 
a “think tank.” The IRS is attempt-
ing to study promoter behavior to 
find future “financial products” that 
in substance are only designed to 
extract tax benefits beyond the eco-
nomic substance of the actual trans-
action. It is highly recommended that 
if your clients are presented with a 
“new and improved” financial offer-
ing, a careful analysis be undertaken 
to ensure the product is not the latest 
variant of abusive tax shelters.

Speaking of abusive tax shelters, 
the Office of Promoter Investigations 
is a new initiative staffed under the 
IRS Small Business and Self-Employ-
ment Division. It is expected that 
some of the work of the initiative will 
result in more criminal prosecutions 
because the IRS has periodically chal-
lenged certain tax strategies as illegal 
including the IRS Annual “Dirty Doz-
en” list. By publishing lists of certain 
tax strategies, the IRS is undercutting 
the good faith argument often pre-
sented by taxpayers as a defense to 
penalties. Please keep in mind, good 
faith is not a defense to the underly-
ing tax liability of a disallowed tax 
strategy.

“Seriously delinquent” taxpayers 
have been unsuccessful in challeng-
ing IRC 7345, which allows the IRS 
to ask the U.S. State Department to 
deny citizens with delinquent taxes 
over $50,000 the right to travel out-
side of the United States. Various 
courts around the country have up-
held the provision, which allows the 
U.S. Treasury Department to request 
that the State Department suspend a 
passport, not reissue an expired pass-
port, or deny the request for a new 
passport.

Taxpayers can avoid the poten-
tial ramifications of the loss of a valid 
passport by entering into an install-
ment agreement or other payment 
options. The bottom line—don’t ig-
nore IRS collections notices.

Cryptocurrency
What would be a tax column without 
some mention of cryptocurrency? In 
a case out of Tennessee, a cryptocur-
rency investor declined an IRS refund 
concerning whether tokens acquired 
by “staking” result in taxable income. 
Staking is how blockchains verify 
transactions.

The taxpayer reported income 
based upon the calculation of the to-
kens’ value at about $8000. The tax-
payer filed a refund claim, which was 
not responded to by the IRS. There-
after, the taxpayer filed suit seeking 
a refund. The government offered a 
refund but would not address the is-
sue for later tax years. The taxpayer 
is seeking a ruling on the underlying 
issue. An unusual procedural twist 
where “yes” is not always yes!

Other news in the cryptocurrency 
world included the arrest of two al-
leged hackers that infiltrated the Bit-
finex exchange in 2016. At that time, 
the value of the theft was about $71 
million in Bitcoin. Because of how 
blockchain works, the Bitcoin was 
essentially still there and hidden 
in plain sight. Utilizing their ever-
evolving detection abilities, the gov-
ernment seized the Bitcoin as part of 
their investigation. Last year, follow-
ing a cyberattack on an east coast oil 
pipeline, an extortion payment was 
made in cryptocurrency. Much of 
the payment was retrieved through 
tracking measures.

Practitioners should note for 
themselves and their clients that the 
first question asked on an income tax 
return is whether the taxpayer has 
any crypto activity during the prior 
year. Yes, crypto now gets the same 
attention, if not more as offshore fi-
nancial accounts. It is reported that 

about four percent of IRS-CI investi-
gation is crypto-related. That figure is 
expected to grow in the coming years.

IRS Voluntary Disclosure 
Practice
In past columns, I have written about 
the IRS Voluntary Disclosure Prac-
tice. This invaluable program can 
provide taxpayers, who might other-
wise face criminal prosecution, a way 
to voluntarily disclose information 
and resolve their tax issues civilly. 
There are several prerequisites for 
eligibility including the taxpayer not 
already under examination or inves-
tigation by the IRS.

On February 1, 2022, in IR-2022-
23, the IRS published several impor-
tant updates to this program. In addi-
tion to the IRS accepting photocopies, 
facsimiles, and scans of signatures, 
the form has an expanded section for 
reporting virtual currency. The IRS 
cites that they are taking “into ac-
count trends in the type of financial 
asset (sic) that taxpayers hold.” Con-
sult IRS Form 14447 for complete in-
structions. 

Submitting an application for pre-
clearance into the Voluntary Disclo-
sure Practice is a serious matter. The 
application must be timely, accurate, 
and complete. Anything less exposes 
the taxpayer to additional criminal 
charges and is the worst scenario of 
all. Experienced criminal tax counsel 
should be consulted prior to submis-
sion.

IRS Backlog Bedevils Filing 
Season and Other Functions
National Taxpayer Advocate Erin 
Collins’ annual report to Congress 
confirms what we already knew—the 
IRS is buried in paper and falling fur-
ther behind as we go into the filing 
season. Taxpayers and professionals 
need to take note.

According to the annual reports, 
here are some snapshots: 
•	 Five million unprocessed 

taxpayer correspondence.

Tax MaTTers

IRS Hiring, Crypto, Filing Nightmares and a Michigan SALT  
Workaround



•	 Six million unprocessed indi-
vidual tax returns.

•	 Over two million amended 
tax returns.

•	 2.8 million business tax 
returns.

The delays can have serious con-
sequences, such as the inability to 
verify filing status for loans or em-
ployment purposes, IRS liens and 
levies being filed because of the pay-
ment detail, or payment plan requests 
are not posted and cause delays in tax 
refunds.

To minimize this year’s delays, 
consider:
•	 File and pay taxes electroni-

cally;
•	 If you file by paper, use the 

United States Postal Service 
Certified Mailing Return 
Receipt Request; and

•	 Properly note all payments 
by form number, tax peri-
od, and social security or 
employment identification 
number.

Michigan Tax Update
On December 20, 2021, Michigan 
joined the growing list of states offer-
ing a “workaround” of the cap on 
itemized deductions for various state 
and local taxes for federal tax pur-
poses. The workaround is limited to 
certain types of income.

For shareholders of S Corpora-
tions and members of limited liability 
companies taxed as partnerships, an 
election can be made to allocate the 
SALT taxes to the entity and the net 
income would be reported on their 
respective shareholder/member tax 
return.

The election can be made retro-
active to the year 2021 but must be 
made by April 15, 2022 (not the filing 
deadline of April 18, 2022). There are 
other important details in the legisla-
ture, such as a mandatory two-year 
election.

An important note, most taxpay-
ers made the required payment by 
December 31, 2021. For accrual-based 
taxpayers that may have not been the 
case. IRS note 2020-75 provides that 
the IRS may challenge the accrual of 

the SALT payments. As always, tax-
payers should consult their tax advi-
sor for further guidance.

Eric M. Nemeth of 
Varnum LLP in Novi, 
Michigan practices in 
the areas of civil and 
criminal tax contro-
versies, litigating mat-
ters in the various fed-

eral courts and administratively. 
Before joining Varnum, he served 
as a senior trial attorney for the 
Office of Chief Counsel of the Inter-
nal Revenue Service and as a spe-
cial assistant U.S. attorney for the 
U.S. Department of Justice, as well 
as a judge advocate general for 
the U.S. Army Reserve.
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TeChnology Corner

Online and Social Media Fraud—Not Just for Consumers Anymore
Who can forget the notorious Nigerian 
Prince? This royal email scam is one of 
the longest running Internet frauds in 
which you’re offered an opportunity to 
either invest in a company or to assist 
in getting a fortune out of a country. 
You’re asked for your bank account 
and for a small advance to get the ball 
rolling. Based off the famous “Spanish 
prisoner” fraud, which started during 
the French Revolution, these schemes 
are known as “419 fraud” and remain 
active dangers. In fact, as of just a few 
years ago, people were still losing 
around $700,000 to this exact fraud. 

And if foreign royalty isn’t your 
favorite approach, creative hucksters 
have answered the call. There is the 
grandparent scam, where a grandpar-
ent is contacted by someone pretend-
ing to be a relative and asking for fi-
nancial help to stay out of trouble. 
There are scams from people purport-
ing to start online romances and then 
extracting money or using the rela-
tionship to obtain personal informa-
tion as well as money. More and more, 
online shopping fraud is in the news. 
Partly because of supply chain prob-
lems caused by the pandemic but also 
because any opportunities are used 
by fraudsters, fake advertisements 
and solicitations have blanketed so-
cial media as well as advertisements 
on web pages, ads on free games, and 
any place the fraudster can get an au-
dience.

This level of fraud hasn’t gone un-
noticed at the federal level. A recent 
consumer protection spotlight from 
the Federal Trade Commission1 dis-
cussed how social media is a “gold-
mine” for scammers. The report out-
lined how investment scams, romance 
scams, online shopping fraud and 
other issues have permeated social 
networks. However, online scams, 
partly as a result of COVID-19, have 
expanded dramatically over the last 
two years. 

Significantly, businesses are being 
increasingly targeted as well as con-
sumers. In the business environment, 
one of the common scams from years 

past was the business directory scam. 
A company reporting to represent the 
publication would confirm that a busi-
ness wanted to continue the listing 
and then send an invoice. The invoices 
would often get processed because 
they looked legitimate. However, on 
closer inspection, the company was ei-
ther not legitimate, never represented 
the publishing entity, or had a pseud-
onym-like website that purported to 
do the advertising for the unsuspect-
ing business. Nonpayment would 
result in numerous letters, facsimile 
transmissions, and phone calls. Some-
times people paid these just to be rid 
of the bother but ignoring the invoice 
was usually the better option. Social 
media and the online world have now 
provided many avenues by which 
businesses can also be the victims. 

Facing Business Scams
The following is a review of some of 
the activities used by scammers which 
target business.

Click Here: Phishing Scams
The most common way in which 
scammers are able to penetrate the net-
works of businesses for the purposes 
of either stealing information, imple-
menting a ransomware attack, or just 
being destructive is through the use 
of phishing emails. These are emails 
that look legitimate and ask the user 
to provide credentials or to log in to 
a site that looks legitimate using their 
credentials. The link provided often 
will download to the user’s computer 
a piece of software that starts tracking 
their usage and can obtain other legiti-
mate credentials to access the net-
work. The best approach that a busi-
ness can use is to train users to identify 
fraudulent emails and implement pro-
cedures to try to block these attacks in 
the first place. Most importantly, each 
business should encourage users who 
realize they have been the subject of a 
scam to report it as quickly as possible. 
The longer the scammer is embedded 
in a business’ network, the more dam-
age can be done.

Impersonating Leadership: The 
Business Email Compromise
Companies that conduct business 
with foreign entities, notably by wire 
transfers, are often targeted by busi-
ness email compromise (BEC) scams. 
Also known as a “man-in-the-middle” 
attack, the scammers rely on social 
engineering to trick employees into 
re-routing significant sums of money. 
This is often done by impersonating 
CEO’s or those who have the author-
ity to direct funds. Some of the most 
common types of BEC scams include: 
the bogus invoice, CEO emails, 
account compromises, and even attor-
ney impersonation.

Business Needs: Online Shopping
Supply chain disruptions have 
increased because of COVID, and 
businesses seeking alternative sources 
of products and services can fall prey 
to websites purporting to represent 
online businesses that really don’t 
exist or which actually copy a legiti-
mate business to try to fool people 
into thinking they are dealing with the 
legitimate business. In addition to fake 
or exaggerated claims about cures 
and treatments, scams related to non-
delivery of medical goods and PPE 
increased dramatically.2 Orders can be 
placed, the funds paid, but the goods 
are not delivered. This has become 
more and more common. Many busi-
nesses had to face the fact that they 
were ripped off when personal protec-
tive equipment was in short supply 
and everyone was desperate to find 
sources that could deliver. The FIN-
CEN COVID advisory also highlight-
ed price gouging and hoarding issues.

Corporate Citizenship: Charity and 
Other Scams
Consumers are not alone in falling for 
scams perpetrated across the Internet 
that purport to seek contributions for 
worthy causes. Again, COVID has 
exacerbated the issue that often arises 
after any natural disaster or incident 
in which the public’s sympathy can be 

By Michael S. Khoury and Jennifer A. Dukarski



aroused. Small businesses especially 
are targeted with bogus invoices, 
unsolicited goods, and unnecessary 
services and investment scams.3

What Is a Business to Do?
The adage “forewarned is forearmed” 
really rings true. 
•	 Don’t immediately trust; 

always verify. The business 
should not assume that infor-
mation about an unknown 
supplier or vendor or cus-
tomer is actually true. It’s 
important to perform due 
diligence about who you are 
dealing with in transactions. 
If a deal seems too good to 
be true because the price is 
great or because no one can 
supply what is needed, red 
flags should go up. 

•	 Establish protocols for risky 
transactions. Rather than 
losing money in a business 
email compromise and try-
ing to unwind the transac-
tion, seek to avoid the BEC 
in the first instance. Assess 
internal policies for the 
use of corporate financial 
accounts. Establish protocols 
for verifying wire transfers 
or transactions over a set dol-
lar figure. Refuse to transfer 
money unless the recipient 
has been properly vetted.

•	 Make sure your tech is up to 
date. Whether it’s antivirus 
software or updating your 
smart phone, business devic-
es must be maintained to 
minimize risks. 

•	 Education is key. Any team is 
only as good as its weakest 
link. All team members who 
may fall victim to a scam 
should be educated about 
the risks and the response 
plan when incidents occur. 

•	 Prepare to report scams. When 
it comes to businesses, it’s 
important to recognize that 
nobody is immune to these 
new and sophisticated fraud-
ulent schemes. We need to 
be prepared to encourage 

clients to keep screenshots 
of all communications in a 
scheme and to be prepared 
to report the matter to the 
proper authorities. 

Time will tell if catfishing or gos-
sip clickbait becomes the new Nigeri-
an Prince. But if history repeats itself, 
we will be fighting these hucksters 
for years to come. But in this fight, we 
can have the upper hand if we stay 
vigilant. 

NOTES
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2. FINCEN Advisory on Medical Scams 
Related to the Coronavirus Disease 2019 
(COVID-19), https://www.fincen.gov/sites/
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Touring The Business CourTs By Douglas L. Toering and Fatima M. Bolyea

In this issue, we interview Wayne 
County Business Court Judge David 
A. Groner. We will then look back and 
salute two courts (Macomb County 
and Kent County Circuit Courts) 
for the tenth anniversaries of their 
specialized business dockets, get a 
refresher on a business court protocol 
and briefly discuss the amendments 
to the case evaluation rule, provide an 
update on new judges in the business 
courts, remind you of the redesigned 
business court website, and briefly 
mention the “Lessons Learned” find-
ings and recommendations. 

Wayne County Business 
Court Judge David A. Groner

Background
Judge Groner was appointed to the 
Wayne County Circuit Court in 2003 
by then-Governor Jennifer Granholm. 
Judge Groner earned his juris doctor 
from the University of Detroit Mercy 
Law School. He went to law school as 
an evening student while still work-
ing full-time for Oakland County 
Circuit Court Judge James Thorburn. 
Prior to being appointed to the bench, 
Judge Groner was a sole practitioner 
for about 17 years. He focused pri-
marily on criminal defense, probate, 
and juvenile delinquency and neglect 
matters. 

After being appointed to the 
bench, Judge Groner served in the 
Criminal Division for 14 years. In 
the Criminal Division, Judge Groner 
spent time in the Arraignment Court, 
handling pleas and sentences in non-
capital cases. For the next four years, 
he served in the Civil Division, where 
he handled specialty dockets, such as 
structured settlements, in addition to 
the traditional docket. On March 18, 
2021, the Michigan Supreme Court 
announced that it had appointed 
Judge Groner to the Wayne County 
Business Court. His term will expire 
April 1, 2025. One of the reasons 
Judge Groner was interested in be-
coming a business court judge was to 
expand his exposure to more complex 
litigation. He replaced Judge Lita Ma-
sini Popke, who retired and is doing 
ADR work. His staff includes judicial 

attorney Scott Taylor and court clerk 
Marciana Lawrence. Judge Groner 
is married to former Wayne County 
Circuit Judge Amy Hathaway, who 
is retired and handling ADR mat-
ters. Chat with Judge Groner for any 
length of time and you will appreci-
ate his sense of humor.

Experience with the Business Court
Although he has been on the business 
court bench for less than a year at the 
time of this writing, Judge Groner 
already enjoys the business cases 
and the lawyers. He recognizes busi-
ness litigators are a “different breed. 
It’s unending what I learn from the 
lawyers.” The quality of lawyers and 
pleadings is generally very high for 
the business cases, and business law-
yers are intense. Why? “There is a lot 
at stake in business cases; companies 
expect to win,” notes Judge Groner. 
Not only do business cases involve 
money, but they often involve impor-
tant relationships. The relationships, 
when they deteriorate, can some-
times result in the need (perceived 
or actual) for temporary restraining 
orders and preliminary injunctions. 
When businesses are involved in liti-
gation, the welfare of their owners 
and employees is also at stake. 

Like most civil cases, few business 
cases result in trial. The business cas-
es that are tried are typically bench 
trials. In that vein, Judge Groner men-
tions that parties can get a trial soon-
er with a bench trial. Thus, counsel 
should make sure their clients really 
want a jury trial, when they could get 
a quicker trial with a judge. 

Discovery
Judge Groner realizes the importance 
of discovery, particularly in busi-
ness cases that are often discovery-
intensive. Thus, for complex cases 
with heavy discovery, Judge Groner 
may order a discovery facilitator. 
Of course, the discovery facilitator 
only makes recommendations; Judge 
Groner makes the final call. One ben-
efit of a discovery facilitator, Judge 
Groner observes, is that a discovery 
facilitation can result in settlement 
discussions. 

Mediation; Settlement Conferences
Like many business court judges, 
Judge Groner typically orders early 
mediation. He prefers that coun-
sel agree to it, and he will take into 
consideration counsel’s thoughts, 
concerns, and timing on the matter. 
The issue for counsel regarding early 
mediation is typically the amount 
of discovery needed for an effec-
tive mediation. In that regard, Judge 
Groner is flexible as to the amount 
of discovery counsel request before 
going to early mediation. 

Judge Groner notes that ADR 
(particularly mediation) is how many 
cases get resolved. But he adds, “I’m 
always here to help.” To that end, 
Judge Groner is willing to convene 
settlement conferences on request. He 
recalls that in one case, he presided 
over a 9½ hour settlement conference 
that occurred at a private attorney’s 
office (the courthouse was closed that 
day due to weather). The case settled. 

Motions
Judge Groner still grants oral argu-
ment on most non-dipositive 
motions. Hearings on those motions 
begin at 8:30 a.m. on Fridays. Busi-
ness court motions start later in the 
morning. For the most part, hear-
ings occur over Zoom.1 (Make sure to 
check Judge Groner’s webpage on the 
court’s website for specific informa-
tion.2) All lawyers will appear in the 
main Zoom “courtroom;” he does not 
place attorneys in waiting rooms dur-
ing arguments. Summary disposition 
motions are scheduled at other times 
throughout the week. 

Judge Groner decides some dis-
positive motions on the briefs, but 
he holds hearings on others. Gener-
ally, he errs on the side of hearings on 
dispositive motions. If counsel want 
a hearing on a summary disposition 
motion, he is typically open to grant-
ing the same. If, during a motion call, 
counsel needs to be in another court, 
counsel should send a note to Marci-
ana Lawrence in the Zoom chat box. 

As for motions seeking a tempo-
rary restraining order (“TRO”) or a 
preliminary injunction, he schedules 
a hearing as quickly as possible. These 



are “top priority.” Whether he grants 
a motion for a TRO or a preliminary 
injunction or denies it, he will make 
sure that, “I give the party his or her 
day in court.” If he denies a TRO mo-
tion, he will schedule a hearing on the 
preliminary injunction quickly. 

Status of Zoom
Judge Groner agrees with what many 
judges have stated: “Zoom is here to 
stay.” Or, as Judge Groner remarks, 
“courtrooms are now Zoom rooms.” 
Although trials and evidentiary hear-
ings may still be done in person going 
forward, Zoom is efficient for lawyers 
and their clients—it saves travel and 
waiting time, and it allows lawyers to 
appear in multiple courts throughout 
the state during one morning or one 
afternoon. That being said, courts 
and court staff must remain acces-
sible to the public, which they have 
been with Zoom. 

Judge Groner recommends that 
courts throughout the state have a 
uniform approach to what kinds of 
matters are handled by Zoom versus 
in-person proceedings. This is im-
portant because otherwise, if some 
courts resume in-person proceedings 
while others remain remote, some 
attorneys may have to be “in two 
places at once.” Judge Groner has al-
ready experienced attorneys trying to 
have conferences with him via Zoom 
while waiting for an in-person hear-
ing with a judge in another county. 
For his part, Judge Groner is a strong 
advocate of Zoom. Indeed, Michigan 
courts are “One Court of Justice.” Ac-
cordingly, having a consistent, state-
wide policy of court appearances by 
Zoom is important. 

Advice
A veteran of many years on the bench, 
Judge Groner has seen it all. From 
that vantage point, he gives practi-
cal advice that works for any court-
room. For lawyers who appear in 
front of him, he wisely recommends 
litigators “be prepared, be prepared; 
don’t waste my time.” As for briefs 
and oral arguments, he adds, “Know 
your judge; when you know your 
judge, less is more. Tell the judge 
up front what you want. Get to the 

point.” He reiterates, “I read all the 
motions. If you don’t get to the point 
quickly, you probably have a bad 
motion.” Getting to the point quickly 
is also important for hearings—other 
lawyers are waiting, and their time 
is valuable. Finally, he advises, “Be 
civil,” and don’t talk over each other. 
“Honey gets you more than vinegar. 
Why not be nice and civil to each 
other?” 

Reflecting back decades, Judge 
Groner provides yet another piece of 
advice. It was from Judge Thorburn 
that Judge Groner learned the impor-
tance of punctuality. Being late disre-
spects other counsel and their clients. 
He reminds us that “judges are ap-
pointed, not anointed.” Judge Groner 
knows what lawyers want: “a judge 
who will read the papers; provide a 
good, reasoned opinion; and make 
a ruling.” He endeavors to do just 
that. In his courtroom, Judge Groner 
wants “everyone to be comfortable; I 
want everyone to be treated with re-
spect, to be treated fairly, and to have 
their day in court.”

His parting words of advice? “Re-
member, this is your job, not your life. 
It’s important work, and hard work, 
but it’s your work, not your life.”

Two Courts: Ten Years: 
Congratulations! 
November 1, 2021, marked the tenth 
anniversary of the opening of the 
Macomb County Specialized Busi-
ness Docket. Judge Kathryn A. Vivi-
ano and Judge Richard L. Caretti 
are the business court judges there. 
February 1, 2022, marked the tenth 
anniversary of the launch of the Kent 
County Specialized Business Docket. 
Judge Christopher P. Yates and Judge 
Terence J. Ackert serve as business 
judges there. Congratulations to both 
courts and to the business court judg-
es. 

New Business Court Judges
Judge Michael L. West has been 
appointed to the St. Clair County 
Business Court. He replaces Judge 
Daniel P. Kelly, who retired. On the 
west side of the state, Judge William 
C. Marietti has been appointed to the 

Muskegon County Business Court. 
He replaces Judge Timothy G. Hicks, 
who retired. 

Administrative Order; New 
Case Evaluation Rules
Administrative Order 2013-6 deals 
with implementation of the business 
courts. It states, in part: 

Courts shall establish specific 
case management practices for 
business court matters. These 
practices should reflect the 
specialized pretrial require-
ments for business court cases, 
and will typically include pro-
visions relating to schedul-
ing conferences, alternative 
dispute resolution (with an 
emphasis on mediation sched-
uled early in the proceeding), 
discovery cutoff dates, case 
evaluation, and final settlement 
conferences.3 
Since that Administrative Order 

was issued, the case evaluation rules 
were amended, effective January 
1, 2022. As a result of these amend-
ments, it is likely that even fewer 
business litigation cases will go to 
case evaluation in the future. The 
amendments remove the case evalu-
ation sanctions. Additionally, the 
amendments permit the parties to 
waive participation in the case evalu-
ation process entirely so long as the 
parties stipulate to another form of 
ADR (such as mediation) approved 
by the judge. MCR 2.403(A)(1). Me-
diation, particularly early mediation, 
along with early and active judicial 
involvement, will remain key to re-
solving business court cases. 

Business Court Website
The business court website, which is 
part of the One Court of Justice web-
site, has been redesigned.4 It remains 
a “clearinghouse” for business court 
information in Michigan.

One more thing…
Check out “Michigan Trial Courts: 
Lessons Learned from the Pandemic 
of 2021: Findings, Best Practices, and 
Recommendations.”5
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The Entire Fairness Doctrine: 
Why Is It Missing from Michigan 
Jurisprudence?
By Daniel D. Quick and Zachary L. Pelton

Introduction
Those who manage businesses owe duties 
to the entity and sometimes to the owners 
of the business.1 When corporate decisions 
or transactions are challenged, varying stan-
dards apply. Those challenging the conduct 
usually carry the burden of proof and must 
overcome the deferential “business judg-
ment rule.” While Michigan’s oppression 
statutes have made challenges much easier, 
the plaintiff still carries the burden of proof.

Delaware and several other jurisdictions 
recognize another standard of review: the 
entire fairness standard. When this standard 
applies—deemed to be the most exacting 
standard applicable to governance—not only 
is the entire transaction evaluated as to fair-
ness, but the entity or those in charge carry 
the burden of proof. This standard applies 
when the normal business judgment rule 
presumption is overcome, primarily in the 
instance of a decision that is either self-inter-
ested or where those making the decision are 
dominated and controlled by an arguably in-
terested director. 

Self-interested transactions make up the 
large bulk of shareholder litigation, yet no 
Michigan published opinion since 1976 has 
applied, or even discussed, the entire fair-
ness doctrine. Part of the reason may be that 
the shareholder oppression action has come 
to dominate the world of shareholder liti-
gation; why bother trying to overcome the 
business judgment rule when you can just 
sue everyone directly with little chance of an 
early dispositive motion?2 The other reason 
may be that the business judgment rule has 
gained a reputation as an intimidating and 
high hurdle to overcome, although in reality, 
and especially where a transaction is self-in-
terested, courts regularly ignore the doctrine. 
Lastly, while both the Michigan Business 
Corporation Act (MBCA) and the Michigan 
Limited Liability Company Act (MLLCA) in-
clude a version of the entire fairness doctrine 
for self-interested “transactions,” the statute 
does not broadly apply to general corporate 

decision-making, which is usually under 
scrutiny in shareholder litigation, and per-
haps that has led to the mistaken belief that 
no standard exists. No matter the reason, the 
entire fairness doctrine is an important part 
of corporate law that is due for treatment by 
Michigan courts. 

Michigan’s Fiduciary Duty 
Standard
Directors and officers owe fiduciary duties to 
the corporation they serve and its sharehold-
ers.3 In Michigan, section 541a of the MBCA 
requires a director or officer of a corpora-
tion to discharge such duties “in good faith,” 
“with the care an ordinarily prudent person 
in a like position would exercise under the 
circumstances,” and “in a manner he or she 
reasonably believes to be in the best interest 
of the corporation.”4 Section 541a also speci-
fies that an officer or director may fulfill the 
duty of care by relying upon “information, 
opinions, reports, or statements, including 
financial statements and other financial data” 
if such information is prepared by certain 
identified persons and the officer or director 
has a reasonable belief that the person pro-
viding the information is competent to do 
so.5

There is a presumption under section 
541a “that in making a business decision 
the directors of a corporation acted on an in-
formed basis, in good faith and in the honest 
belief that the action was taken in the best in-
terests of the company.”6 This presumption 
recognizes a standard of judicial review for 
decisions by corporate officers and directors 
that is commonly known as the “business 
judgment rule.” As described by the Michi-
gan Supreme Court, the business judgment 
rule provides that “[i]n the absence of bad 
faith or fraud, a court should not substitute 
its judgment for that of corporate directors,” 
and “[a] court should be most reluctant to 
interfere with the business judgment and 
discretion of directors in the conduct of cor-
porate affairs.”7 If the presumption of the 
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business judgment rule is not overcome in a 
suit challenging director action, the directors 
will be deemed to have satisfied the statutory 
standard of conduct set forth in section 541a.

Presently, the fiduciary duties addressed 
in the MBCA only apply to officers and di-
rectors. However, nondirector/officer share-
holders with actual control over a corpora-
tion’s actions are fiduciaries under the com-
mon law. The Michigan Court of Appeals 
has held that those in control of closely held 
corporations have “a higher standard of fidu-
ciary responsibility, a standard more akin to 
partnership law.”8 

The higher standard of fiduciary respon-
sibility for controlling shareholders is re-
flected in Michigan’s shareholder oppression 
statue, which creates a cause of action against 
directors or those in control of a corporation 
for illegal, fraudulent, and willingly unfair 
and oppressive conduct.9 A shareholder pre-
senting evidence to establish the elements of 
a claim under section 489 “necessarily over-
comes the business-judgment rule” because 
the statute “identifies wrongful conduct and 
provides a remedy for it.”10 

Michigan’s Limited Fairness Rule 
under MCL 450.1545a
Section 545a of the MBCA provides that a 
conflict of interest transaction “shall not, 
because of the interest, be enjoined, set 
aside, or give rise to an award of damages” 
if the interested party established that the 
transaction was approved by independent 
shareholders or directors, or if the “transac-
tion was fair to the corporation at the time 
entered into.”11 Once a plaintiff shows that 
a director or officer engaged in an interest-
ed transaction, “the interested person must 
demonstrate that the transaction was validat-
ed in one of the ways permitted by statute.”12 
Overcoming this burden can serve as a safe 
harbor for officers and directors accused in 
engaging in interested transactions by “sani-
tizing” interested transactions and evaluat-
ing them as if they were disinterested. How-
ever, the Michigan Legislature amended 
MCL 450.1545a to clarify that satisfying the 
elements of MCL 450.1545a(1) does not pre-
vent transactions with interested directors or 
officers from attack for other defects, such as 
breach of fiduciary duties or illegality.13 

The Entire Fairness Standard
Delaware’s default standard of review for 
examining director decision-making is the 

business judgment rule. However, Delaware 
common law holds that if the majority of the 
board stands to receive an incentive adverse 
to the company, or a conflicted director or 
stockholder “controls or dominates the board 
as a whole,” the business judgment rule is 
inapplicable and the director must prove the 
“entire fairness” of the transaction.14 

In Delaware, fairness becomes an issue 
when the presumption of the business judg-
ment rule is defeated.15 If a party challeng-
ing a controlling fiduciary’s decision is able 
to allege and prove that those involved in 
the decision making process lacked indepen-
dence, Delaware courts will apply the entire 
fairness doctrine. Entire fairness analysis is 
designed to test whether a self-dealing trans-
action should be given deference or set aside 
in equity. When facing a question of entire 
fairness, the burden of proof shifts from the 
plaintiff to the fiduciary to show that the 
transaction at issue was entirely fair to the 
corporation and its stockholders.16 “Not even 
an honest belief that the transaction was en-
tirely fair will be sufficient to establish entire 
fairness. Rather, the transaction itself must be 
objectively fair, independent of the board’s 
beliefs.”17

In analyzing a transaction under the en-
tire fairness standard, Delaware courts look 
at both the substantive or price fairness (“fair 
price”) and the procedural fairness (“fair deal-
ing”).18 In an entire fairness analysis, price “is 
the paramount consideration because proce-
dural aspects of the deal are circumstantial 
evidence of whether the price is fair.”19 To 
demonstrate fair price, it is not necessarily 
required that the defendant show that the 
price paid was the highest price that could 
be obtained.20 When considering fair price, 
courts will examine all “economic and finan-
cial considerations of the proposed merger, 
including all relevant factors: assets, market 
value, earnings, future prospects, and any 
other elements that affect the intrinsic or in-
herent value of a company’s stock.”21 Courts 
recognize that “[t]he value of a corporation 
is not a point on a line, but a range of reason-
able values.”22 Overcoming the burden of fair 
price requires a showing “that a reasonable 
seller, under all of the circumstances, would 
regard as within a range of fair value; one 
that such a seller could reasonably accept.”23 

Determining fair dealing “embraces ques-
tions of when the transaction was timed, 
how it was initiated, structured, negotiated, 
disclosed to the directors, and how the ap-
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provals of the directors and the stockholders 
were obtained.”24 Although there are certain 
categories of negotiating information that 
controlling fiduciaries are not required to 
share, in evaluating how a transaction was 
negotiated, courts will examine whether the 
controlling fiduciary “disclose[d] fully all the 
material facts and circumstances surround-
ing the transaction.”25 Just as a fair process 
can support a price, an unfair process can 
taint the price.26 Factors such as “coercion, 
the misuse of confidential information, secret 
conflicts, or fraud” could lead to a decision 
that a transaction was not entirely fair, re-
gardless of the price that was obtained.27

Fair price and fair dealing are not viewed 
in isolation; there is no bright-line rule on 
what is entirely fair. The entire fairness test 
is a “unitary test” rather than a bifurcated 
analysis.28 Entire fairness requires courts to 
strictly scrutinize all aspects of a transac-
tion to ensure fairness. “[F]airness as to one 
prong will not necessarily sterilize or immu-
nize a defendant from liability.”29 Though, 
evidence that the transaction occurred as a 
result of an arm’s length bargain is strong 
evidence that it meets the test of fairness.30 

A determination of the entire fairness of a 
transaction must be based on the facts as they 
existed at the time of the transaction rather 
than subsequent events.31

Although entire fairness creates an oner-
ous standard of review, “[a] determination 
that a transaction must be subjected to an 
entire fairness analysis is not an implica-
tion of liability.”32 Courts and scholars have 
observed that “only exceptional entire fair-
ness cases result in meaningful damages 
awards.”33 Officers and directors may show 
entire fairness and shift the burden of proof 
back to the plaintiff by utilizing safeguards in 
their decision making process such as estab-
lishing a special committee of independent 
and disinterested directors with the ability 
to approve or reject transactions proposed by 
the interested party.34

The standard of review utilized by the 
court can drive decisions on motion practice, 
settlement discussions, and resolution strate-
gy. Under the business judgment rule, corpo-
rate fiduciaries are presumed to have acted 
in good faith and may obtain pretrial dis-
missal under Rule 12(b)(6) of the Delaware 
Rules of Civil Procedure (DRCP) absent facts 
that the business judgment rule does not ap-
ply. The entire fairness standard, on the other 
hand, typically precludes dismissal under 

Rule 12(b)(6) of the DRCP, because the de-
fendant would need to demonstrate conclu-
sively “that the challenged transaction was 
entirely fair based solely on the allegations of 
the complaint and the documents integral to 
it,”35 and “[a] determination of whether the 
defendant has met that burden will normally 
be impossible by examining only the docu-
ments.”36

The Entire Fairness Standard in 
Michigan
At first blush, MCL 450.1545a would seem to 
constitute the statutory adoption of the entire 
fairness standard. But the statute has limited 
application in at least two ways. If anything, 
the statute suggests room for the entire fair-
ness doctrine under Michigan common law.

First, the statute only applies to officers 
and directors (and the MLLCA analog, MCL 
450.4409, only applies to a manager or agent 
of an LLC). As noted, the oppression statutes 
can apply to those in charge of an entity and 
thus can, where applicable, reach sharehold-
ers who are not directors or officers. But the 
point is that MCL 450.1545a does not consti-
tute a broad recognition of a standard once 
the business judgment rule is overcome.

Second, the statute only applies to “trans-
actions.” The statute was adopted from the 
Model Business Corporation Act, which 
notes in the commentary that “’transaction’ 
generally connotes negotiations or consen-
sual arrangements between the corporation 
and another party or parties that concern 
their respective and differing economic 
rights or interests—not a unilateral action by 
the corporation or a director.”37 Why would 
a statute focus narrowly on “transactions?” 
The act adopted a “bright line” standard for 
corporate transactions in order to reward 
planning—where “the clear and important 
efficiency gains that result from certainty” 
outweigh theoretical downsides to bright 
line tests.38 Thus, entities may easily struc-
ture corporate decision making to avoid ap-
plication of the entire fairness doctrine.

The narrow purpose of the statute is evi-
dent from the language itself, which notes 
that satisfying the elements of section 545a(1) 
of the MBCA does not prevent transactions 
with interested directors or officers from at-
tack for other defects, such as breach of fidu-
ciary duties or illegality.39 Indeed, the Model 
Business Act commentary explains:

    Many other kinds of situations can 
give rise to divergent economic inter-
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ests between a director and the cor-
poration. For example, a director’s 
personal financial interests can be 
affected by a nontransactional policy 
decision of the board of directors, such 
as where it decides to establish a divi-
sional headquarters in the director’s 
small hometown. In other situations, 
simple inaction by a board might work 
to a director’s personal advantage, or a 
flow of ongoing business relationships 
between a director and the corpora-
tion may, without centering upon any 
discrete “transaction,” raise questions 
of possible favoritism, unfair deal-
ing, or undue influence. If a director 
decides to engage in business activity 
that directly competes with the corpo-
ration’s own business, the economic 
interest in that competing activity 
ordinarily will conflict with the best 
interests of the corporation and put in 
issue the breach of the director’s duties 
to the corporation. Basic conflicts and 
improprieties can also arise out of a 
director’s personal appropriation of 
corporate assets or improper use of 
corporate proprietary or inside infor-
mation. 
    The circumstances in which such 
nontransactional conflict situations 
should be brought to the board of 
directors or shareholders for clearance, 
and the legal effect, if any, of such 
clearance, are matters for development 
under the common law and lie outside 
the ambit of subchapter F. Although 
these non transactional situations are 
not covered by the provisions of sub-
chapter F, a court may well recognize 
that the subchapter F procedures provide a 
useful analogy for dealing with such situ-
ations.40

The Delaware courts’ application of the 
entire fairness doctrine exists outside of and 
in addition to section 144 of the Delaware 
General Corporation Law, which is similar to 
MCL 450.1545a. Delaware courts have broad-
ly applied the doctrine to any number of cor-
porate decisions where there is a specter of 
self-interest.41 And it is clear that compliance 
with section 144 of the Delaware act does not 
eliminate application of the doctrine.42

Michigan courts have recognized and ap-
plied the entire fairness doctrine. The most 
recent modern application was in Fill Bldgs, 
Inc v Alexander Hamilton Life Ins Co of Amer-

ica,43 a 1976 opinion where the Michigan Su-
preme Court affirmed nullification of a lease 
found to fail the test. But since then, the stan-
dard has only been applied in one unpub-
lished Michigan Court of Appeals opinion.44 

And only one business court trial opinion in 
the Michigan Supreme Court database even 
references the doctrine.45 

Conclusion
Michigan common law addressing fiduciary 
duties has room for the entire fairness doc-
trine. The foundation for it exists in Michigan 
law, and Michigan often looks to Delaware 
for corporate law developments. The precise 
parameters of the doctrine will need elucida-
tion, as will its limits. But shareholder rights 
will be improved by a robust place for entire 
fairness under Michigan law. 
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Introduction
It’s June 2022 at the semi-annual associate 
review, and this discussion occurs. 

Partner: “You’re doing an excellent 
job. Do you have any questions?” 
Associate: “Thank you very much. Yes, 
two questions: I’m a fifth-year associ-
ate in the commercial litigation prac-
tice group. I’ve been to court only a 
few times and I was wondering: Did 
business litigators really used to go to 
court regularly in person? And when 
will I get to try a case?”
Partner: “Well…”

This illustrates a vexing problem. How 
can new litigation attorneys learn to argue 
motions effectively when many motions are 
now decided without a hearing?1 How can 
new lawyers learn to try a case, when few 
civil cases go to verdict?2 There are no simple 
answers, but this article will suggest vari-
ous ways that newer commercial litigation 
attorneys can receive training in an era of 
virtual hearings, fewer hearings, and fewer 
and fewer trials. Overall, the focus needs 
to remain on training attorneys to argue 
motions and try cases—both in court and vir-
tually. 

Here, we will explore this problem and 
then propose solutions. Regarding the latter, 
we will discuss how law firms and corporate 
legal departments, the bench, and the bar 
could work together to train new business 
litigation attorneys in the virtual era. All of 
this is, of course, in the context of counsel do-
ing what is best for the client. 

The Issue: Fewer In-Person 
Hearings; Fewer Trials
As a result of the Covid-19 pandemic, many 
(if not most) routine court proceedings now 
occur by Zoom. This includes status confer-
ences, discovery motions, and other non-dis-
positive motions. In some cases, evidentiary 

hearings occur by Zoom. Some bench trials 
are also occurring by Zoom. Legal proceed-
ings (with the exception of jury trials, some 
bench trials, and some evidentiary hearings) 
are likely to continue to occur by videocon-
ferencing after the pandemic. 

There is also an increasing tendency in 
state and federal courts to dismiss cases on 
the pleadings and an increasing trend to de-
cide motions without a hearing.3 The result is 
fewer opportunities for new attorneys to ar-
gue motions (whether in court or by Zoom). 

This article is not a criticism of the fact 
that there are fewer trials or that more hear-
ings (and other legal proceedings) are occur-
ring by videoconferencing. There are many 
reasons for the decline in trials, and that is 
not the focus of this article. And, of course, 
the decision whether to proceed to trial is the 
client’s, not the lawyer’s. Nor does the fact 
that fewer cases are being tried or that hear-
ings are conducted virtually (or not at all) 
mean that judges or their staff aren’t working 
hard. To the contrary, many, if not all, Michi-
gan judges carry huge caseloads. It certainly 
is not the intent here to add to their heavy 
workloads. 

That few cases go to verdict has been true 
for years,4 but legal proceedings by Zoom 
are primarily a result of the pandemic. Vir-
tual legal proceedings are becoming the rule 
rather than the exception, and many judges 
find this preferable, including the Michigan 
Supreme Court. Under a recent amendment 
to MCR 2.407(G), “trial courts are required 
to use remote participation technology (vid-
eoconferencing under this rule or telephone 
conferencing under MCR 2.406) to the great-
est extent possible.” Indeed, court proceed-
ings by Zoom offer many advantages, pri-
marily efficiency and convenience. Lawyers 
spend less time traveling and waiting in 
court, and so do clients.5 That’s a good thing, 
as time is literally money when it comes to 
legal services. 

Virtual Hearings and Vanishing 
Trials: A Modest Proposal for 
Training New Business Litigators 
in the Virtual Era
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But this efficiency carries implications 
for the development of new attorneys. New 
attorneys have fewer opportunities to be in 
court and observe how motions are argued 
(the good and the bad), how to respond to a 
judge’s questions, and how to modify one’s 
argument depending on the judge’s con-
cerns.6 And if motions are granted or denied 
without a hearing and with little reasoning, 
it is often difficult for counsel (or appellate 
courts) to know why the motion was granted 
or denied. The fact that business court deci-
sions are posted at the Michigan State Court 
Administrative Office website7 mitigates this 
concern to some degree. But orders resolving 
many routine motions are not posted there, 
of course, and even substantive motions may 
not result in reasoned or posted opinions. 
Newer attorneys also don’t have the in-per-
son contact with attorneys at the courthouse, 
where they can meet veteran trial lawyers, 
make connections that will help them ad-
vance their careers, and perhaps gain some 
informal insight into the reasoning behind a 
given judge’s rulings. 

At the same time, depositions are occur-
ring virtually. Some mediations are too. So 
are some arbitrations. All this has the ben-
efit of making attendance by the client, the 
lawyer, and witnesses easier. But when com-
bined with the pandemic-related cancellation 
of many state bar and bar association social 
events, all of this means fewer opportunities 
for newer attorneys to have direct contact 
with judges, mediators, arbitrators, and op-
posing counsel. 

Does this mean that nothing can be done 
to train new attorneys in the era of virtual 
hearings and vanishing trials? No—but it 
does mean that new approaches are becom-
ing necessary to train business litigators to 
argue motions and to try cases, both in per-
son and virtually. In order to succeed, newly 
minted business litigators must be equally 
adept in person and through a virtual pres-
ence. 

Possible Solutions: What Law 
Firms, the Bar, and the Bench  
Can Do 

Law Firms
Legal proceedings by videoconferencing and 
fewer trials will continue to be the rule rather 
the exception. As many judges have said, 
“Zoom is here to stay.” Given this, what can 
law firms, the bar, and the bench do to pro-

vide training to new business litigators? The 
answer is: “A lot.” As mentioned, the train-
ing should be for both in-person proceedings 
and those done virtually. 

At the law firm level, law firms (or cor-
porate legal staffs) can better take advan-
tage of the opportunities that already exist 
to help train their associates. For example, 
when there are opportunities for partners 
to go to court for motion hearings or status 
conferences, consider inviting a newer at-
torney to accompany the partner. Even if the 
hearing is by Zoom, consider including the 
associate. When depositions are scheduled 
in a case, think about asking the new litiga-
tor to prepare for the deposition and attend 
the deposition with the partner—or, maybe 
let the associate take the lead on the depo-
sition with the partner second-chairing. The 
same is true for mediations and arbitrations. 
Consider asking a newer attorney to attend. 
This is true whether the hearing, mediation, 
or arbitration is in person or done virtually. 
Of course, unless this adds value for the cli-
ent, the firm will need to “write off” this time 
as associate development. A contingency fee 
or other fixed fee case does not pose the same 
concern about writing off time as an hourly 
case. 

The firm may be doing much of this al-
ready, of course. As mentioned, if it is a case 
that does not justify two attorneys to attend 
a hearing, deposition, and so forth, then the 
firm will have to “write off” the time for the 
new attorney and charge it internally as “as-
sociate development”—but the reduced time 
commitment obtained through virtual prac-
tice should justify looking for these opportu-
nities more frequently as in-person opportu-
nities decrease. 

Recognizing that virtual legal proceed-
ings are the wave of the future, there are 
other ways firms can help train new busi-
ness litigators by leveraging virtual technol-
ogy. For example, newer attorneys can watch 
the partner prepare for an oral argument on 
a summary disposition motion via Zoom 
without being physically present. Firms can 
conduct mock trials via Zoom with the new 
attorney observing a partner conduct direct 
or cross examination. Then give the associate 
the opportunity to do the same. Virtual tech-
nology also allows for recording of the mock 
argument or trial for subsequent discussion 
and critique. The critique would include not 
only the substance of the argument or exami-
nation, but also how the attorney appears on 
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a screen. This will be an advantage to both 
new attorneys and experienced litigators 
alike. Mock trials done virtually also makes 
finding mock jurors easier.

Firms can also consider establishing their 
own in-house “business litigation boot-
camp.” Seasoned trial partners can present 
20- or 30-minute segments in regular meet-
ings to demonstrate techniques for direct or 
cross examination and other trial practice. 
New attorneys could be given fact patterns 
for in-house mock trials at their firms. As 
part of this, they would draft their own open-
ing, direct or cross examination, and closing 
and then present this to select partners and 
staff at the firm. 

Former New York City Mayor Ed Koch 
was famous for asking, “How am I doing?” 
Anyone who appears in court (or for a de-
position, mediation, or arbitration) should 
ask colleagues the same. Part of that will be, 
“How do I come across on Zoom?” Manner-
isms that may present well in a courtroom 
might not on a screen. Or said differently, 
just because someone is effective in court 
doesn’t mean that he or she will be equally 
effective by Zoom. Again, this applies to both 
veteran trial lawyers and new litigators. In 
fact, experienced litigators should be open to 
critique by newer lawyers who may be more 
familiar with, and more comfortable with, 
virtual connection and presentation after 
growing up with applications like FaceTime, 
Vine, SnapChat, TikTok and others.

As is becoming more common, the au-
thors have a mock courtroom in the office; 
they have used this for a bench trial by Zoom 
that occurred over various days in Septem-
ber and October 2020 and for evidentiary 
hearings and arguments on significant mo-
tions. They also use this for mock trials and 
preparation for oral arguments. With fewer 
attorneys being in the office full time and vir-
tual proceedings on the rise, firms without 
significant additional space can consider con-
solidating a few offices and converting them 
into a mock courtroom. Even a single spare 
office can be outfitted with proper lighting 
and webcams, a podium, reliable Internet, 
and a large-screen TV to help approximate 
a courtroom “feel” so that newer attorneys 
aren’t consistently arguing motions from 
their desks. 

Pro bono is another possibility.8 Firms 
might ask a new attorney to try a landlord-
tenant or a collection case, for example. 
These cases often do not involve a great deal 

of time, and they may provide hands-on, in-
court trial experience to new attorneys that 
is increasingly difficult to obtain otherwise. 

Also, trial experience need not always 
come from within the firm. Occasionally, 
the lawyer who has the client relationship 
and has worked up the case is, for whatever 
reason, unable to try the case. Or maybe that 
lawyer needs additional trial counsel. If liti-
gators make it known to lawyers from other 
firms that their firm is available to help try 
cases, whether in person or virtually, oppor-
tunities may arise for a partner and a newer 
business litigator to get into court or to try a 
case virtually. 

Finally, the new business litigation law-
yers need to be involved in all of this. For 
example, a new attorney (with consent of the 
supervising partner) could be the one to get 
out the word at the firm and elsewhere that 
he or she is available to try cases and looking 
for opportunities to do so. 

The Bar
Litigators are, of course, generally familiar 
with the various trial training seminars done 
through various bar associations,9 NITA,10 

and others. These have their place. So do 
books and articles (the ABA’s Litigation Jour-
nal is excellent.) Can more be done? Yes, 
especially for newer business litigators.

One possibility is a “business litigation 
bootcamp.” For many years, the State Bar of 
Michigan’s Business Law Section has offered 
a “Business Bootcamp.” This has been well 
received and has helped to train many new 
business lawyers. 

In a similar vein, the Business Law Sec-
tion (perhaps in conjunction with the Litiga-
tion Section and ICLE) could offer a business 
litigation bootcamp. This would, of course, 
focus on substantive and procedural issues 
involving business litigation. But it would 
also address specific skills, such as taking 
and defending depositions; arguing discov-
ery motions; handling more complex matters 
such as evidentiary hearings and Daubert 
hearings; mediation; arbitration; and trial 
practice—both in person and by videoconfer-
encing. Indeed, part of the business litigation 
bootcamp itself could be done in person and 
part by videoconferencing. 

Also, as part of the business litigation 
bootcamp, perhaps one or more of the busi-
ness court judges could make a courtroom 
open for practice arguing motions, han-
dling evidentiary hearings, and trial prac-
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tice (openings, direct examinations, cross 
examinations, motions for directed verdict 
or involuntary dismissal, closings, etc.) If the 
business court judge presided over this, it 
would be even more realistic. If not, a retired 
judge or an experienced trial lawyer could sit 
as the mock business court judge. If this can’t 
be done in person, then perhaps it could be 
done virtually. The Programs Committee of 
the Business Law Section could work with 
the section’s Business Courts Committee and 
Commercial Litigation Committee in estab-
lishing this “business litigation bootcamp.” 
Local bar associations may be able to help. 
Law firms could support these programs ei-
ther by sponsoring the program or paying 
for their attorneys to attend.

Another possibility is mentoring.11 Senior 
trial lawyers who are semi-retired, recently 
retired, or who otherwise have extra time 
could mentor newer attorneys. This may 
consist of critiquing an oral argument or a 
mock direct examination. It would be best 
if this were done in person, but if that can’t 
be arranged, then do it virtually—this allows 
the mentor to critique what the new attorney 
has done at a time convenient to the mentor. 

And with so much litigation being con-
ducted by videoconferencing, bar functions 
should seriously consider resuming in-per-
son social events during periods when Co-
vid infection rates wane. Many educational 
events will continue to be done by videocon-
ferencing. That’s generally good—it saves 
travel time and is more convenient, which 
probably leads to better attendance. But some 
events should still occur in person. Rubbing 
shoulders with other counsel, judges, arbitra-
tors, mediators, and so forth is helpful to the 
professional development of business litiga-
tors. 

The Bench
Here, we mean primarily trial court judges. 
As mentioned, trial judges could open their 
courtrooms for mock hearings or mock tri-
als, either with a trial court judge (a business 
court judge or another circuit judge) presid-
ing, or with a retired judge or a senior trial 
lawyer presiding. It would be preferable to 
do this in person. But if that can’t occur, then 
it could be done by Zoom. Again, judges are 
very busy and have limited staff, so any such 
activity would need to recognize these limi-
tations. 

As to an appeal, perhaps a courtroom 
of the Michigan Court of Appeals could be 

made available for a mock oral argument in 
a business case. Either a sitting court of ap-
peals judge or an experienced business ap-
pellate lawyer could preside. 

Other
Don’t forget summary jury trials if the case is 
in the Macomb County Circuit Court (includ-
ing the Macomb County Business Court.12) 
Again, the decision whether to try or settle 
is the client’s, of course, but a summary jury 
trial might appeal to certain clients in certain 
situations. 

In another situation, if the parties are un-
able to resolve a case through mediation but 
have succeeded in setting outside param-
eters, the parties might be interested in tak-
ing a case to trial subject to an advance “low/
high” agreement. Here, the parties agree that 
no matter what the judge or jury decides, the 
plaintiff would receive no lower than X and 
the defendant would pay no more than Y. 
Assume the low/high is $300,000/$700,000. 
If the verdict is $200,000, plaintiff gets 
$300,000. If the verdict is $500,000, plaintiff 
gets $500,000. If the verdict is $900,000, plain-
tiff gets $700,000. Knowing that the risk is 
reduced, both parties may prefer to try the 
case, thereby creating an opportunity for 
newer business litigation attorneys to gain 
key experience while also appropriately ad-
vancing the client’s goals. 

This is not an attempt to create more work 
for judges and their staff. Rather, it is a re-
minder that other options may be available 
for clients who really do want a trial, wheth-
er that is in the courtroom or done virtually. 

Of course, a trial in the business court 
is not the only option for a client who does 
want some kind of a trial. Arbitration may 
be a possibility. Another example is media-
tion followed by arbitration. For comprehen-
sive information on a variety of alternative 
dispute resolution approaches, see Michigan 
Judges Guide to ADR (2015).13

Conclusion
This article is far from an exhaustive treat-
ment of this subject, and it is not intended as 
such. Rather, the authors wish to spark more 
widespread discussion of the problem—how 
to train new business litigators in an era of 
vanishing trials and virtual (or no) hearings 
or other court appearances—and posit pos-
sible solutions. The readers may be able to 
identify more ways to train new business liti-
gators. We welcome this. Virtual practice is 
the new reality, and there will not be a full 



return to pre-pandemic operating proce-
dures even in a post-pandemic world. 

With coordinated efforts by law firms 
(and corporate legal staffs), the bar, and the 
bench, we can and should work to assure that 
newer business lawyers are properly trained 
in pre-trial proceedings and trials them-
selves—both in person and virtually—even 
without access to the routine of in-person 
motion calls, hearings, and trials that con-
tributed to many of our own development as 
business litigation attorneys. Where possible, 
the newer generation of commercial litiga-
tion attorneys should help drive this process. 
They are the ones who stand to benefit the 
most, as the reality of their experience as 
litigators will be an increasingly virtual land-
scape. The bottom line is that law firms and 
corporate legal staffs, the bar, the bench, and 
particularly newer attorneys should be cre-
ative in looking for ways to give courtroom 
experience to newer lawyers, both in person 
and virtually. 

NOTES

1. Judges in Michigan state courts use Zoom, so the 
article will discuss Zoom in that context. This is not a 
critique of, or a commentary on, any particular video-
conferencing platform.

2. The most recent data from SCAO are that under 
1 percent of  civil cases filed in Michigan circuit courts 
go to verdict. Recent statistics may be found at: https://
www.courts.michigan.gov/4a5431/siteassets/reports/
statistics/caseload/2020/statewide.pdf. Trials are 
becoming “alternate dispute resolution” proceedings. In 
fact, the American Bar Association’s relevant section is 
its Section of  Dispute Resolution. 

3. Judges have the right to decide motions without a 
hearing. MCR 2.119(E)(3). 

4.See, e.g., Richard L. Hurford, What’s a Business Liti-
gator to Do—The Vanishing Jury Trial and the Litigotiation 
Option, 39 MI Bus LJ 31 (Spring 2019); Douglas L. Toer-
ing and Ian M. Williamson, Business Courts in Michigan: 
Seven Years and Counting, 99 Mich BJ 20 (Jan 2020); and 
Jeffrey Q. Smith and Grant R. MacQueen, Going, Going, 
But Not Quite Gone: Trials Continue to Decline in Federal and 
State Courts. Does It Matter? 101 Judicature 26 (Winter 
2017). 

5. For more on this issue generally, see Michigan 
State Court Administrative Office, Lessons Learned 
Committee, Michigan Trial Courts: Lessons from the Pan-
demic of  2020-2021: Findings, Best Practices, and Recommen-
dations (June 29, 2021) (https://www.courts.michigan.
gov/4afc1e/siteassets/covid/lessons-learned/final-
report-lessons-learned-findings-best-practices-and-rec-
ommendations-111921.pdf); Joseph K. Grekin and 
Brandi M. Dobbs, Zooming into the Future, 42 MI Bus LJ 
38 (Spring 2022); see Douglas L. Toering and Fatima M. 
Bolyea, Touring the Business Courts: An Insight at the State 
Level, 41 MI Bus LJ 11 (Fall 2021). 

6. While many courts do broadcast proceedings 
publicly via YouTube or other means, associates at the 
office or working in home offices are not likely to spend 
time simply observing arguments in other cases rath-

er than actively working on their own cases and assign-
ments.

7. https://www.courts.michigan.gov/business-
court-search/.

8. The State Bar of  Michigan recommends the fol-
lowing for pro bono service: 

All active members of  the State Bar of  Michigan 
should participate in the direct delivery of  pro bono 
legal services to the poor by annually:
1. Providing representation without charge to a 

minimum of  three low income individuals; or 
2. Providing a minimum of  thirty hours of  rep-

resentation or services, without charge, to low 
income individuals or organizations; or

3. Providing a minimum of  thirty hours of  pro-
fessional services at no fee or at a reduced fee 
to persons of  limited means or to public ser-
vice or charitable groups or organizations; or

4. Contributing a minimum of  $300 to not-for-
profit programs organized for the purpose of  
delivering civil legal services to low income 
individuals or organizations. The minimum 
recommended contribution level is $500 per 
year for those lawyers whose income allows a 
higher contribution.

https://www.michbar.org/programs/atj/voluntarystds. 
See also Gerard V. Mantese, “I don’t have time for pro 
bono,” Michigan Lawyers Weekly (July 20, 2020), https://
manteselaw.com/wp-content/uploads/2021/05/Man-
tese-Commentary-Gerard-Mantese-Michigan-Lawyers-
Weekly.pdf. If  the firm does not support pro bono 
efforts, then the attorney should consider doing this on 
his or her own time, with consent of  the supervising 
partner.

9. The State Bar of  Michigan’s Negligence Law Sec-
tion presents training seminars on a fairly frequent basis. 

10. See also Robert L. Haig, Business and Commercial 
Litigation in Federal Courts, (5th ed); Federick L. McKnight 
and Michael H. Ginsberg, Teaching Litigation Skills, vol 7, 
ch 83.

11. The Oakland County Bar Association has a 
mentoring program and a pro bono mentor match pro-
gram. https://www.ocba.org/?pg=resources-for-new-
lawyers. 

12. See Administrative Order 2015-1. See also 
https://www.courts.michigan.gov/administration/
court-programs/jury-management/summary-jury-trial/.

13. https://www.northernmediation.org/wp-con-
tent/uploads/2017/09/MI-Judges-Guide-to-ADR-Prac-
tice-Procedure.pdf. 
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Introduction
Once neglected and underdeveloped, trade 
secret law has come into its own. In a world 
of high employee mobility and accelerating 
technological growth, businesses are increas-
ingly turning to trade secret law to protect 
their assets and vindicate their interests. 
Trade secret misappropriation has emerged 
as a powerful, adaptable cause of action that 
can be employed to protect competitively 
valuable information of all kinds, including 
technical information such as software code, 
chemical formulas, and engineering draw-
ings, and business information such as cus-
tomer preferences, pricing information, and 
market research.

A trade secret case requires careful plan-
ning and drafting by the plaintiff’s counsel, 
for a number of reasons. The elements of 
trade secret misappropriation are elaborate 
and tricky to plead. More often than not, key 
facts are in the exclusive control of the defen-
dant. The plaintiff must adequately identify 
the trade secrets at issue—but must also be 
careful to maintain their confidentiality and 
avoid unwittingly limiting the scope of the 
claim for relief. And where preliminary in-
junctive relief is sought—as it is in many if 
not most trade secret cases—it is especially 
important to have one’s facts and legal theo-
ries nailed down from the outset.

This article addresses challenges facing 
the trade secret plaintiff at the pleadings 
stage and beyond, with emphasis on recent 
developments in federal and state caselaw. 
More specifically, it examines the rules for 
identifying relevant trade secrets, including 
the timing of disclosure and level of speci-
ficity required; the standards for showing 
that information constitutes a trade secret, 
including independent economic value and 
reasonable efforts undertaken to protect se-
crecy; and issues relating to the different 
types of misappropriation, including acqui-
sition-only theories and the viability of the 
doctrine of inevitable disclosure. The article 
concludes with some suggestions for suc-
cessfully pleading and proving a trade secret 
case.

Trade Secret Basics

State and Federal Law
Nearly every state, including Michigan, has 
adopted some version of the Uniform Trade 
Secrets Act (“UTSA”), a model act designed 
to bring uniformity to the states’ trade secret 
laws.1 Michigan’s version (“MUTSA”) is 
codified at MCL 445.1901 et seq. In 2016, 
Congress enacted the Defend Trade Secret 
Act of 2016 (“DTSA”), codified at 18 USC 
1836 et seq. DTSA creates a federal cause of 
action for trade secret misappropriation, but 
it does not preempt state trade secret law.2 

The statute is largely modeled after UTSA, 
while adding certain enhanced remedies and 
protections.3 The elements of a trade simi-
lar claim are substantially identical under 
MUTSA and DTSA.4 Except where otherwise 
noted, the observations about MUTSA in 
this article also pertain to DTSA and in some 
respects will pertain to other states’ versions 
of UTSA by analogy.

Misappropriation Elements
The elements of a claim for trade secret mis-
appropriation are: (1) the plaintiff has pro-
tectable trade secrets; and (2) the defendant 
improperly acquired, disclosed, or used 
those trade secrets.5 The simplicity of these 
elements is deceptive, however, in view of 
MUTSA’s complicated definitions of key 
terms. The statute defines a “trade secret” as 
information that both: 

(i) Derives independent economic 
value, actual or potential, from 
not being generally known 
to, and not being readily 
ascertainable by proper means 
by, other persons who can 
obtain economic value from its 
disclosure or use. 

(ii) Is the subject of efforts that 
are reasonable under the 
circumstances to maintain its 
secrecy.6

MUTSA defines “misappropriation” as 
either of the following:

(i) Acquisition of a trade secret of 
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another by a person who knows 
or has reason to know that the 
trade secret was acquired by 
improper means.

(ii) Disclosure or use of a trade secret 
of another without express or 
implied consent by a person who 
did 1 or more of the following: 

(A) Used improper means to 
acquire knowledge of the trade 
secret.

(B) At the time of disclosure or use, 
knew or had reason to know 
that his or her knowledge of 
the trade secret was derived 
from or through a person who 
had utilized improper means 
to acquire it, acquired under 
circumstances giving rise to a 
duty to maintain its secrecy or 
limit its use, or derived from or 
through a person who owed a 
duty to the person to maintain 
its secrecy or limit its use.

(C) Before a material change of his 
or her position, knew or had 
reason to know that it was a 
trade secret and that knowledge 
of it had been acquired by 
accident or mistake.7 

“Improper means,” in turn, includes “theft, 
bribery, misrepresentation, breach, or 
inducement of a breach of a duty to maintain 
secrecy or espionage through electronic or 
any other means.”8

Identifying the Trade Secrets
Cases frequently involve a tug-of-war over 
the identification of the trade secrets the 
plaintiff contends were misappropriated. At 
the risk of oversimplifying, plaintiffs typical-
ly prefer to stick with broad disclosures early 
in the case and add more specificity only after 
substantial discovery, whereas defendants 
typically demand a high degree of specificity 
from the start. This tension can play out at 
two distinct junctures: at the pleadings stage 
and during discovery. 

Pleadings
A plaintiff must identify the alleged trade 
secrets at issue “clearly, unambiguously, and 
with specificity.”9 But when? Federal courts 
in Michigan have declared that “such is not 
necessary at the pleading stage.”10 One opin-
ion has noted that “the Federal Rules of Civil 
Procedure do not require heightened plead-
ings for trade secret claims.”11 Of course, 

there must be some identification of trade 
secrets in the complaint.12 Nevertheless, fed-
eral courts “are in general agreement that 
trade secrets need not be disclosed in detail 
in a complaint for the simple reason that such 
a requirement would result in public disclo-
sure of the purported trade secrets.”13

The same point generally seems to apply 
in Michigan state courts, albeit less clearly. 
In a Macomb County Circuit Court opinion, 
Judge John C. Foster explained that “a plain-
tiff is not required to plead trade secrets with 
particularity at this early stage of litigation.”14 
In support, the opinion cited an Eastern Dis-
trict of Michigan case holding that identifi-
cation with specificity is not necessary at the 
pleading stage.15 For its part, the Michigan 
Court of Appeals or the Michigan Supreme 
Court do not appear to have weighed in with 
a published opinion on whether a complaint 
must identify trade secrets with particularity. 
To be sure, a handful of unpublished opin-
ions cite a federal case holding that “[a] party 
alleging trade secret misappropriation must 
particularize and identify the purported mis-
appropriated trade secrets with specificity.” 
However, in all but one of those opinions, 
the citation was made in connection with a 
motion for summary disposition under MCR 
2.116(C)(10), under which a court reviews 
the evidence and not just the pleadings.16

Discovery
The identity of the secrets can often become 
a point of contention during discovery. The 
plaintiff may contend that it cannot ascertain 
the scope of the misappropriation—and can-
not identify the relevant secrets—without 
discovery into matters within the defendant’s 
exclusive control. Courts have observed that 
informational asymmetries can place the 
plaintiff in a catch-22 situation:

Satisfying the requirement of detailed 
disclosure of the trade secrets without 
knowledge [of] what the defendant is 
doing can be very difficult. If the list 
is too general, it will encompass mate-
rial that the defendant will be able to 
show cannot be trade secret. If instead 
it is too specific, it may miss what the 
defendant is doing.17

On the other hand, the defendant may con-
tend that it should not be saddled with 
production obligations without an under-
standing of the precise trade secrets at issue. 
Courts have expressed concern that allowing 
discovery before the trade secrets have been 
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identified may set up a fishing expedition or 
enable a plaintiff to “mold its cause of action 
around the discovery it receives.”18 

In a number of courts, while the trade 
secrets need not be specifically identified in 
the complaint, the plaintiff must still identify 
them with reasonable particularity before it 
can compel discovery from the defendant re-
garding the secrets. In some jurisdictions—
notably, California and Delaware—pre-dis-
covery disclosure is a fixed requirement.19 

In others, courts decide in each instance 
whether to follow this approach. Indeed, 
“[t]he divergent rulings from various fed-
eral courts on the issue of whether to require 
prediscovery identification of trade secrets 
reinforces the idea that rulings on discovery 
limitations are a case-by-case decision where 
courts must use their broad discretion based 
heavily on the distinct circumstances of any 
particular action.”20

In the Eastern District of Michigan, courts 
largely favor pre-discovery identification of 
trade secrets. In a widely cited opinion, Mag-
istrate Judge Mona K. Majzoub explained 
that a plaintiff “will normally be required 
to identify with reasonable particularity the 
matter which it claims constitutes a trade se-
cret, before it will be allowed (given a proper 
showing of need) to compel discovery of 
its adversary’s trade secrets.”21 In Michigan 
state courts, however, litigation tends to be 
more flexible, and there appears to be no dis-
cernable authority addressing pre-discovery 
identification of trade secrets. Nevertheless, 
it should be noted that state trial courts are 
authorized to enter protective orders “for 
good cause shown” and to control the tim-
ing and sequence of discovery “for the con-
venience of parties and witnesses and in the 
interests of justice.”22

Establishing Trade Secrecy

Independent Economic Value
A trade secret plaintiff must not only identify 
the trade secrets at issue but must plead and 
prove that they are, in fact, trade secrets. To 
do so, the plaintiff must first show that the 
information has economic value, and that 
it derives that value from being unknown 
to competitors.23 As one court put it, “[t]o 
have independent economic value ‘the secret 
information must afford the owner a compet-
itive advantage by having value to the owner 
and potential competitors.’”24

Competitive value was a critical issue 
in Ukrainian Future Credit Union v Seikely, in 

which a former credit union employee was 
accused of wrongfully obtaining credit union 
documents containing customer loan infor-
mation, social security numbers, account 
numbers, and other information.25 Accord-
ing to the credit union’s amended complaint, 
the information was “highly valuable to it, 
as confidentiality of the records must re-
main private pursuant to bank secrecy laws 
and state and federal civil and criminal stat-
utes.”26 The court found that the credit union 
had failed to allege that the information had 
independent economic value because its al-
legations said nothing about its value to a 
competitor. “Instead, the Credit Union de-
fines the value of the information based upon 
the regulatory consequences of disclosure, 
not based upon its value to some other en-
tity competing for its customers.”27 For this 
and other reasons, the court dismissed the 
complaint under Rule 12(b)(6) and denied 
leave to file a second amended complaint on 
grounds of futility.28

Efforts to Maintain Secrecy
To establish that the information at issue 
constitutes trade secrets, a plaintiff must also 
plead and prove that the information is the 
subject of reasonable efforts to maintain its 
secrecy.29 Courts have recognized three types 
of measures a trade secret owner may take to 
maintain secrecy:

Such measures generally include either 
an express agreement between the 
employer and employee restricting or 
prohibiting disclosure by the latter to 
third parties; a disclosure by employ-
er to employee in confidence or with 
a tacit understanding, inferable from 
the attendant circumstances, that the 
information is confidential; or security 
precautions utilized by the employer 
to insure that only a limited number of 
authorized individuals have access to 
the information.30

Determining the reasonableness of protec-
tive measures involves a balancing of costs 
and benefits and will vary from case to case.31 

Accordingly, “except where the evidentiary 
showing of reasonable efforts could not con-
ceivably support a judgment in favor of the 
plaintiff, the reasonableness of the efforts is a 
question for the trier of fact.”32

A recent unpublished opinion of the 
Michigan Court of Appeals illustrates the 
standards for evaluating reasonable efforts 
at the pleading stage. In Theisen v Inventive 
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Consulting LLC, the plaintiffs—an individual 
and his wholly-owned limited liability com-
pany—alleged in their complaint that the de-
fendants had misappropriated trade secrets 
contained in a “PowerPoint deck with busi-
ness plans, executive summaries, cost analy-
sis, and other items used in the development 
and marketing” of certain IP that was the 
subject of a contemplated joint venture.33 The 
complaint alleged that each page was marked 
“HIGHLY CONFIDENTIAL PROPERTY OF 
THE THEISEN GROUP” and that the trade 
secrets were “known only by [p]laintiffs and 
limited representatives on a need to know 
basis.”34 The trial court dismissed the com-
plaint under MCR 2.116(C)(8), finding that 
it contained no specific allegations of efforts 
made to maintain secrecy.35

The appeals court reversed the trial 
court’s ruling, holding that the plaintiffs’ al-
legations that they had shared the informa-
tion at issue with only limited persons and 
had marked each page of the deck as highly 
confidential were sufficient.36 In so ruling, 
the appeals court made two observations 
of interest. First, contrary to what the de-
fendants argued, the plaintiffs were not re-
quired to secure a nondisclosure agreement, 
noting that a jury could find that a plaintiff 
had made reasonable efforts to maintain 
confidentiality even without such an agree-
ment.37 Second, the fact that the plaintiffs’ op-
eration was a small one—as reflected by the 
fact that the company was a single-member 
limited liability company with the individual 
plaintiff as its sole member—supported the 
conclusion that their efforts to maintain se-
crecy were reasonable.38 This is because, as 
courts have held, “[t]he precautions that are 
reasonable for a large commercial organiza-
tion may be unreasonable for a smaller oper-
ation depending on the required cost benefit 
analysis.”39

Establishing Misappropriation
A plaintiff must allege that the trade secrets 
were misappropriated through improper 
acquisition, disclosure, or use.40 Fortunately 
for the plaintiff, MUTSA “sets a relatively 
low bar for pleading misappropriation.”41 

Nevertheless, the elements must be properly 
pleaded—and proved.

Improper Acquisition
Though most cases focus on improper dis-
closure or use, it is possible to allege a case 
based simply on improper acquisition. In a 
case from the Northern District of Califor-

nia, the plaintiff alleged that the defendant 
acquired certain resins knowing that they 
had been created using the plaintiff’s trade 
secrets.42 Though no allegations of improper 
disclosure or use were made, the court deter-
mined that it had stated a claim for misap-
propriation through wrongful acquisition 
of trade secrets.43 Despite this ruling, it is 
important to note that an “acquisition-only” 
theory can create challenges for a plaintiff’s 
damages case because it is often not clear 
that mere acquisition will result in econom-
ic injury to the plaintiff or unjust enrich-
ment of the defendant. In a more recent case 
from the Northern District of California, 
the court denied the plaintiff’s request for 
a jury instruction on acquisition-only dam-
ages because “the only discernable damages 
theories preserved by [plaintiff] have been 
grounded in defendants’ alleged use or dis-
closure of trade secrets.”44

Inevitable Disclosure
Improper disclosure and use frequently come 
up in the employment context, where an 
employee may be accused of disclosing and 
using the former employer’s trade secrets 
in service of the new employer. Some juris-
dictions, elaborating on the Uniform Trade 
Secret Act’s authorization of injunctions as 
a remedy for “threatened” (as opposed to 
“actual”) misappropriation,45 have adopted 
the so-called doctrine of “inevitable disclo-
sure.” Under this theory, a plaintiff may 
obtain relief based on a finding that its former 
employee will “inevitably” disclose its trade 
secrets to the person’s new employer.46 The 
doctrine allows a plaintiff to go forward in 
the absence of evidence of actual disclosure 
or use. It is typically invoked to support a 
preliminary injunction, although it may also 
be invoked, in jurisdictions that recognize it, 
to overcome a motion to dismiss.47

Where available, the doctrine of inevitable 
disclosure generally applies in cases in which 
the employee goes to work for a competitor 
of the plaintiff, the trade secrets have been 
clearly specified, the secrets bear directly on 
the employee’s new responsibilities, and the 
employee has behaved in a duplicitous man-
ner.48 As to this final point, in PepsiCo, Inc v 
Redmond, the seminal case on inevitable dis-
closure, the court found that the former em-
ployee’s “lack of forthrightness” and “out 
and out lies” prior to departure supported 
the conclusion that he “could not be trusted 
to act with the necessary sensitivity and good 
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faith under the circumstances in which the 
only practical verification that he was not us-
ing plaintiff’s secrets would be [his] words to 
that effect.”49

Several courts have observed that Michi-
gan has not adopted the doctrine of inevita-
ble disclosure.50 Nevertheless, while there is 
no mandatory authority affirmatively apply-
ing the doctrine under Michigan law, there 
are indications that the doctrine may be vi-
able. Many courts have cited CMI Internation-
al, Inc v Intermet International Corporation, in 
which the court of appeals affirmed the trial 
court’s entry of summary disposition against 
a plaintiff that had relied on the doctrine of 
inevitable disclosure.51 After discussing Pep-
siCo, the court explained:

Even assuming that the concept of 
“threatened misappropriation” of 
trade secrets encompasses a concept 
of inevitable disclosure, that concept 
must not compromise the right of 
employees to change jobs. Accord-
ingly, we hold that for a party to make 
a claim of threatened misappropria-
tion, whether under a theory of inevi-
table disclosure or otherwise, the party 
must establish more than the existence 
of generalized trade secrets and a com-
petitor’s employment of the party’s 
former employee who has knowledge 
of trade secrets.52

The court then pointed out that the plaintiff 
had offered no evidence of duplicity and had 
not even identified a specific trade secret that 
was likely to be disclosed.53 Concluding that 
“CMI cannot establish a basis on which to 
claim inevitable disclosure,” the court ruled 
for the defendant.54

A recent unpublished opinion from the 
Michigan Court of Appeals suggests that the 
doctrine has not been rejected. In Gen-Wealth, 
Inc v Freckman, the court stated that it had 
“accepted” the doctrine of inevitable dis-
closure in CMI, with the caveat that a party 
“must establish more than the existence of 
generalized trade secrets and a competitor’s 
employment of the party’s former employee 
who has knowledge of trade secrets.”55 How-
ever, as in CMI, the court found that the facts 
of the case did not warrant application of the 
doctrine because “there was no evidence that 
Freckman’s skills as an advisor were limited 
to his ability to exploit trade secrets.”56

Perhaps most notably, a 2019 case from 
the Eastern District of Michigan actually ap-
plied the doctrine of inevitable disclosure. 

In Radiant Global Logistics, Inc v Fursteneau, 
Judge Paul D. Borman separately addressed 
“actual” and “threatened” misappropriation 
under MUTSA.57 The court reviewed the tes-
timony of the defendants at a preliminary 
injunction hearing—including various deni-
als and implausible assertions regarding the 
opening of an office for a competitor, the hir-
ing of the former employer’s team, and other 
matters—and concluded that it was “inher-
ently incredible.”58 Though the opinion did 
not use the phrase “inevitable disclosure,” 
it cited PepsiCo with approval and granted 
the injunction in part because the plaintiff 
was likely to succeed on the merits of its 
claim of threatened misappropriation.59 In 
the court’s words, one defendant’s lack of 
candor “would support a conclusion of his 
willingness to use the trade secrets in his pos-
session” on behalf of his new employer, and 
that “[t]he more confidential information 
[he] possesses, the higher the likelihood that 
he will use that information on behalf of” the 
new employer.60

Takeaways for Practitioners
These are just some of the issues facing liti-
gants in a misappropriation case. The good 
news is that courts tend to take a flexible, 
case-by-case approach to evaluating trade 
secret claims. But while this flexibility may 
benefit a plaintiff, it can sometimes make out-
comes hard to predict. In light of the issues 
identified in this article, practitioners should 
consider the following points:
•	 The standard for identifying trade 

secrets in the complaint is not an 
exacting one. However, when seek-
ing a preliminary injunction, more 
detail is better. Moreover, once dis-
covery commences, trade secrets 
will likely need to be identified with 
reasonable particularity. 

•	 Whether seeking injunctive relief, 
damages, or both, it is important to 
set forth the economic value of the 
trade secrets at issue. This includes 
showing their actual or potential 
value to competitors and that their 
value derives from their secrecy. 

•	 When it comes to trade secrets, courts 
help those who help themselves. The 
trade secret owner needs to plead 
and prove that it used reasonable 
measures to maintain secrecy, such 
as confidentiality agreements, limi-
tation of access, or security precau-
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tions.
•	 With the right facts, “inevitable dis-

closure” should not necessarily be 
ruled out as a basis for injunctive 
relief under MUTSA. Among other 
things, a showing of duplicity or 
untrustworthiness would be needed 
for a claim of inevitable disclosure to 
succeed.

•	 Circumstantial evidence is often crit-
ical in a trade secret case, and courts 
understand this. Even when relying 
on circumstantial evidence, be sure 
to develop as robust a picture as pos-
sible to avoid any implication that 
one’s allegations are speculative or 
conclusory.

Most fundamentally, the plaintiff’s attor-
ney should know statutory definitions of 
“trade secret” and “misappropriation” inside 
and out. To succeed at the pleading stage and 
beyond, one must plead and prove that the 
various components of those multipart defi-
nitions are satisfied.
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When preparing for the typical business 
mediation, experienced counsel will typi-
cally evaluate the applicable law; the critical 
facts; the risks and strengths of the client’s 
case; the risks and strengths of the opposing 
party’s case; the likelihood of success at trial; 
then, after consultation with the client and 
often with an expert, an appropriate settle-
ment range. In the hands of objective, compe-
tent, and highly experienced counsel, there is 
an understandable desire simply to cut to the 
chase and just talk about the money. Why 
do so many mediations take so long and or 
result in impasse by what is perceived as 
“irrational” behavior? More often than not, 
it is a byproduct of the manner in which the 
brain’s processes are impacted by conflict.1 

Mediators and professional negotiators 
have long known: 
•	 Conflict clearly impacts certain 

human behavior (often in very pre-
dictable ways); 

•	 The importance of recognizing all 
aspects and permutations of human 
behavior in conflict; and, 

•	 A condition precedent to successful 
negotiations is developing strate-
gies to address unproductive nego-
tiating behaviors and resistance to 
change generated by conflict.2

The strategies and practices that neutrals 
and negotiators pursue to meet the psycho-
logical behaviors of people in conflict are 
central to an understanding of the effective-
ness of mediation and various negotiation 
techniques utilized to assist parties in com-
ing to an agreement. While parties and coun-
sel may have a tendency to dismiss the “feel 
good” or “soft side” of mediation as impedi-
ments to the goal of resolving the dispute 
as quickly as possible and become impatient 
with the processes employed by mediators, 
“hard” neuroscience” and cognitive behav-
ioral studies of people in conflict underscore 
the dangers of “getting to the bottom line” 
prematurely. 

Psychological studies and well-estab-
lished, peer-reviewed research underscore 

that any number of cognitive reactions can 
be used in both proactive and reactive ways. 
Negotiations and mediations require, inter 
alia, the mediator and the attorney to evalu-
ate the reasons a party might be resistant 
to or apprehensive about the change—why 
would a party reject or be reluctant to ac-
cept a resolution that is eminently reasonable 
given an objective evaluation of the case? A 
party’s reluctance to resolve a dispute may 
be driven by one (or a combination) of five 
distinct motives: 1) fear of change; 2) status 
quo bias; 3) risk aversion; 4) high uncertainty 
avoidance; or 5) situational distrust. It is es-
sential to have the emotional intelligence to 
distinguish the differences as each requires 
unique approaches and negotiation strate-
gies. 

The brain has various centers that con-
trol and drive different human activities and 
thinking. These are included in the “triune 
brain” (the first brain, or the amygdala; the 
second brain, or the mid brain; and the third 
brain, or the frontal cortex).3

During dispute resolution endeavors, all 
of the dynamics of communication, percep-
tion, cognition, fear, flight or fight, biases, 
etc., are grounded on processes in the brain 
and how the brain deals with conflict and 
human cognition. Individuals under pres-
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sure tend to adopt an adversarial or binary 
approach to problem solving. The reptilian 
brain (the amygdala or first brain in the above 
graphic) with its adrenalin-driven protective 
flight, fight, or freeze response, evolved to 
protect our ancestors from physical threats. 
This is still active and thriving in our brains 
today and often reacts in predictable ways. 
While one might question the allegedly irra-
tional positions that parties might take dur-
ing conflict resolution, it is often more help-
ful to evaluate whether the opposing party is 
just being human in predictable ways (rather 
than irrational) and to develop targeted strat-
egies to minimize the typical psychological 
impediments to reaching a resolution. 

A well-documented predictable attribute 
of the brain in conflict (related to our fight-
or-flight instincts governed by the amygdala 
or first brain), which we all share to one de-
gree or another, is “confirmation bias.” Confir-
mation bias is the natural tendency to search 
for data that confirms our beliefs, as opposed 
to looking for data that might challenge those 
beliefs. Indeed, confirmation bias is one of 
the brain’s natural ways to catalog and re-
member (obviously in a selective manner) 
all the information that floods us every day.4 

As observed by Warren Buffet, “What the 
human being is best at doing is interpreting 
all new information so that their prior con-
clusions remain intact.”5 For example, how 
many times have attorneys and clients dur-
ing a mediation accused the opposing parties 
or opposing counsel of suffering from “selec-
tive memory” or “refusing to acknowledge” 
the significance of facts contrary to their legal 
and factual positions? Rather than believing 
that one is engaging in dishonest behavior, it 
most likely reflects the well-known psycho-
logical phenomenon that all of us engage in 
to some degree—confirmation bias. 

When the brain is in conflict, confirma-
tion bias is not easily managed. In fact, vo-
ciferously arguing the facts and law with 
someone inclined to extreme confirmation 
bias may generate the “backfire effect”—
people will cling even more strongly to their 
positions when challenged with opposing 
evidence. One reason mediators use “reality 
testing,” often in private caucus, is to evalu-
ate the extent of confirmation bias. When it 
exists, rather than continuing the discussion 
of who is “right” or “wrong,” mediators will 
use techniques to move on to the far more 
productive exercise of cortical brainstorming 

and focus on identifying possible solutions to 
the conflict.6 

Other examples of confirmation bias in-
volve the discussions mediators often con-
duct when asked to convey an offer (par-
ticularly if it is the first economic offer or 
response). Think about all the times you 
have participated in a mediation when your 
client’s first reaction to an offer was to claim 
“the other side is not being serious,” or is 
otherwise “not engaging in good faith ne-
gotiations.” Similarly, how many times have 
you heard from the mediator that the first 
reaction by the opposing party or opposing 
counsel to your first offer was the accusation 
you are not really interested in settling or are 
negotiating in bad faith? No better example 
of confirmation bias is needed—the first offer 
or demand only too often confirms the bias 
the opposing party is not prepared to negoti-
ate in good faith. One of the many strategic 
issues counsel and mediator must contem-
plate is how to best formulate and rationally 
justify their first offer or response to mini-
mize the adverse and most predictable im-
pact of confirmation bias. When the mediator 
inquires, “What is the message you desire to 
send with this offer? or “How do you think 
the other side will react to this offer?” con-
sider whether this is a potential red flag that 
your negotiation position is not particularly 
strategic and will only give rise to counter-
productive confirmation bias that could fail 
to productively advance the settlement ob-
jectives of the client.7 

“Cognitive dissonance” is at play in vir-
tually all mediations. Studies indicate that 
we prize harmony between actions and be-
liefs.8 Accordingly, when acting contrary to a 
strong belief, alarm bells go off in the brain, 
and we feel discomfort or “dissonance.” To 
eliminate this tension, an individual can ei-
ther abandon the belief (which may be dif-
ficult if the belief is firmly held) or change 
the behavior that causes the dissonance. This 
means that parties who have already in-
vested substantial time and money litigating 
with an adversary may find it psychological-
ly difficult to accept the weaknesses of their 
own case, or the strength of their opponent’s 
position. To avoid the potential cognitive dis-
sonance, they may simply resist any resolu-
tion of the dispute. 

Litigants can also tend to demonize the 
other side (particularly true in certain part-
nership dissolutions) and may often ques-
tion why they would ever want to come to 

Why do 
so many 
mediations 
take so long 
and or result 
in impasse 
by what is 
perceived as 
“irrational” 
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More often 
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of the manner 
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the brain’s 
processes are 
impacted by 
conflict.
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an agreement with a bunch of liars, crooks, 
or some other negative characterization. 
Cognitive dissonance is at play when even 
reasonable offers for a resolution are quickly 
rejected. 

In this context mediators are also very 
familiar with the concept of “reactive de-
valuation.”9 That is, the value of a proposal 
to resolve a dispute is devalued when pre-
sented by the negotiating “adversary” far 
more than when a neutral party advances 
the proposal. How many times during a me-
diation or negotiation have we experienced 
(either stated or unstated) the perception that 
“if the other side is offering X, then it must 
be good for them; and if it is good for them, 
X must be bad for me.” While X might be a 
most reasonable proposal, reactive devalua-
tion may render that proposal unacceptable. 
One approach a mediator may take to coun-
teract reactive devaluation may involve an 
exploration of a party’s “checklist” or objec-
tives (other than just monetary) to be accom-
plished during the course of the mediation. 
If a party identifies to the mediator several 
key interests and objectives for the negotia-
tion, both large and small, and the mediator 
explores with that party proposals that might 
help achieve those objectives, then a proposal 
from the other side along the lines desired by 
that party will not so readily be devalued. It 
was simply the mediator doing the job of se-
curing the terms that one party wanted. That 
is why mediators might opt to deal with less 
complicated non-economic issues first and 
reach agreement on those before moving on 
to the more complicated matters. The goals 
are to minimize reactive devaluation and 
develop positive negotiation momentum. 
While it may be “all about the money,” there 
are sound psychological reasons to deal with 
“small issues” first before moving on to the 
more problematic aspects of the conflict. 

Behavioral science has also taught media-
tors the importance of “reframing.” Nobel 
laureate Daniel Kahneman and his partner 
Amos Tversy published a paper in 1979 re-
garding “loss aversion,” finding that people 
are more sensitive to loss than to gains. Stud-
ies of risk aversion are important for media-
tors and negotiators because “if loss aversion 
suppresses the ability to imagine reward, it 
may have additional effects on one’s ability 
to think creatively about how to meet their 
desire for reward.”10 Thus reframing the per-
ceived detriments of the change in the sta-
tus quo to focus on the potential benefits of 

such change fosters what all mediators and 
their attorneys search for—cortical creative 
problem solving. Thus if business partners 
are in a dispute and “hate working or deal-
ing with each other,” one reframing exercise 
might be to ask: “As I understand your posi-
tion, one of your objectives may be to mini-
mize or eliminate your dealings with your 
partner; how do you think that might best 
be accomplished?” Instead of focusing upon 
the dislike of the business partner, mediator 
reframing may foster the search for desirable 
solutions through cortical thinking and cre-
ativity. Or another question may be, “Can 
you imagine what your life would be like if 
this dispute were done?”

Two other tools sometimes used by me-
diators during both joint sessions and pri-
vate caucuses relate to emotions—allowing 
parties to “vent” (allowing parties to tell 
their story in an uninterrupted manner) and 
“looping” (acknowledging the emotions un-
derlying a party’s concerns, which is not to 
be confused with agreeing with the reasons 
for the emotions). Neuroscience tells us that 
when someone is angry, it triggers a biologi-
cal fight-or-flight response that makes ratio-
nal choice difficult. As emotions are filters 
for our perception, the brain’s amygdala 
interprets our emotions to switch our deci-
sion-making process between the reptilian 
instinctual thinking and higher-level cortical 
thinking. Thus, the mediator develops strate-
gies to assist parties in making the transition 
to higher-level thinking. During the joint ses-
sion, and depending upon the circumstances, 
the mediator may, at some point, summarize 
the respective positions of the parties, cap-
turing the important points, including their 
emotional impacts, to underscore the party 
has been heard. In some instances, the me-
diator may even be more aggressive than 
counsel or the clients in summarizing their 
respective positions (but accurately capture 
the unstated accusations), which augments 
the venting of the parties and is also a form 
of looping. Depending on the circumstances, 
the technique can help establish: that the 
mediator “gets it” (i.e., validating the emo-
tion as opposed to agreeing with the reasons 
for the emotion); that there are two sides to 
every story; that prolonged arguing about 
the correctness of each side’s story is prob-
ably futile; and, a greater appreciation for the 
other side’s position as each client will tend 
to listen to the other side of the story more 



intently and calmly when presented by an 
even-handed neutral. 

While most mediators and their counsel 
understand that “venting” is important to 
the mediation process and for the parties to 
have an uninterrupted time to retell events 
in detail, neuroscience tells us that one’s neu-
rons may actually relive the painful experi-
ence associated with the conflict. That is why 
many mediators will encourage the venting 
process at the outset of the mediation and 
discourage a detailed retelling of the events 
that led to the dispute. Instead, the parties 
will be encouraged to focus and think corti-
cally about the future and how to shape the 
future to arrive at a more positive outcome. 
There is a sound, evidence-based reason (i.e., 
based upon behavioral studies) that media-
tors will often state something to the effect: 
“It is not really my job to determine who was 
right or wrong; my job is to help you focus 
on creative solutions to the dispute;” or, “We 
all agreed the goal of the mediation is not 
an attempt to determine who might be right 
or wrong—the objective is to determine if a 
resolution can be reached.” After that, the 
mediator may proceed to ask: “Do I have 
your permission at this time to focus on the 
possible solutions that will meet your needs? 
My recollection is that your needs were (list 
the needs previously discussed). Is there any-
thing I missed? What are your thoughts on 
how we can go about achieving those goals 
for you?” 

Negotiators will use such strategies and 
others to harness the emotions at mediation 
to shift one’s thinking from the amygdala to 
the cortex of the brain. 

The characteristics of brain function may 
also explain why mediation is sometimes 
feared or resisted, and why there may be a 
great reluctance to engage in joint sessions. 
During joint sessions, the mediator’s ground 
rules will typically call on the participants 
to reflectively listen to the opposing party, 
strive to understand and potentially empa-
thize with the opposing party, and potential-
ly legitimatize the other party’s experiences. 
Joint sessions, when appropriately managed 
and orchestrated, can effectively minimize 
the impact of confirmation bias and other 
impediments to resolution. But if not prop-
erly handled, joint sessions can be counter-
productive and actually exacerbate the fight-
or-flight amygdala paradigm thinking that 
most parties, including some attorneys, can 
bring to the litigation. When evaluating the 

wisdom of a joint session, consider how best 
to minimize the adverse consequences of the 
unproductive biases that are a detriment to 
the negotiation process. Effective joint ses-
sions can be most helpful, and there are a 
number of strategies the mediator might 
suggest for an effective joint session (that 
cannot readily be duplicated in a caucus only 
context). Yet, when not done well, joint ses-
sions can be most inimical to the negotiation 
process. 

Understanding the brain’s impact on con-
flict resolution does not require a degree in 
psychology. It does require an appreciation 
of predictable consequences of the impact of 
conflict on human behavior, patience, and 
perseverance. There can be a tendency to be-
come impatient with the processes mediators 
may employ and to believe insufficient prog-
ress is being made during the mediation. De-
spite this, the mediation process needs to ma-
ture over time, and it is not unusual for there 
to be multiple bargaining rounds in nearly 
all mediations. While few studies evaluate 
the number of offers and counteroffers made 
during the “typical” mediation (a “round” 
consists of one offer and one response to that 
offer), the following findings were reported 
from a review of over 400 mediated employ-
ment cases that resulted in a settlement:11 

The average number of negotiating 
rounds in settled cases in this study was 4.6. 
In another study, the average number of bar-
gaining rounds in settled cases was 4.86 in 
mediations involving court-ordered medi-
cal malpractice claims.12 As each mediation 
is unique, the average number of rounds is 
instructive only to the extent it underscores 
the significant range of bargaining rounds 
that may be required for the successful reso-
lution of any dispute. This also underscores 
perhaps the most common complaint about a 
mediator—the mediator gave up too quickly. 

It does take time and potentially numer-
ous rounds of bargaining to address the vari-
ous impediments to a resolution that may be 
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Rounds of Bargaining No. of Cases 
1 15 
2 31 
3 56 
4 79 
5 66 
6 47 

                  7 or more 64 
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driven more by predictable human behavior. 
This is often necessary to reach a mutually 
satisfactory resolution. It does take far more 
time and effort to come to a resolution than 
it does to come to an impasse. It takes persis-
tence by the mediator, counsel, and the liti-
gants to deal with not only the legal and fac-
tual issues involved in the conflict, but also 
the predictable psychological behaviors that 
are at play in virtually all business disputes. 
Effectively dealing with psychological issues 
can be just as important as the legal and fac-
tual disputes. 
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Introduction
In March 2020, the COVID-19 pandemic 
formally took hold in the United States and 
launched the nation into a state of emergency. 
In addition to the severe health consequences 
and the concerns it brought, the COVID-19 
pandemic also ushered in unprecedented 
changes to the legal and judicial system as 
we knew it. On March 15, 2020, the Michi-
gan Supreme Court issued AO 2020-1, which 
allowed trial courts to implement emergency 
measures to respond to the COVID-19 pan-
demic, subject, of course, to “constitutional 
and statutory limitations.” The administra-
tive order detailed nine specific actions that 
trial courts could take, including adjourning 
cases, using remote technology, employing 
electronic filing, closing buildings to the pub-
lic, and reducing cases being heard and peo-
ple congregating in and around courtrooms. 

After the issuance of AO 2020-1, the Mich-
igan Supreme Court began to issue other 
administrative orders designed to set guide-
lines to help trial courts navigate the CO-
VID-19 pandemic safely. Those orders con-
tained provisions that, among other things, 
limited court activity to only essential func-
tions,1 tolled deadlines for initiating a case or 
filing a responsive pleading,2 and authorized 
judicial officers to conduct court business 
and proceedings remotely using two-way 
interactive videoconferencing technology or 
other remote participation tools.3

With these types of orders and others like 
them in other jurisdictions, “Zoom Court”4—
legal proceedings that occur over the video 
teleconferencing platform Zoom or on simi-
lar technology—took over the legal stage. In 
May 2021, the Michigan Supreme Court an-
nounced that Michigan Courts had logged 
more than three-million hours of Zoom 
hearings since proceedings moved online in 
March 2020.5 The Michigan Supreme Court’s 
online Virtual Courtroom directory, which al-
lows users to search and access livestreamed 
or recorded court proceedings, had been 
used nearly 260,000 times during the same 
time period. Judges, legal practitioners, and 
individual citizens have been forced to learn 
and utilize this new remote technology to at-
tend status conferences, argue motions, and 
even conduct trials (primarily bench trials.)

Nearly two years have passed since the 
COVID-19 pandemic reshaped and restruc-
tured the Michigan Court system. Although 
the spread of COVID cases in this state has 
continued, Michigan is far removed from the 
days of stay-at-home orders and a fully re-
mote society. The question is—what will be 
the “new normal” in a post-pandemic world 
for court proceedings? What should it be?

The Current Rule—MCR 2.407(G)
On July 26, 2021, the Michigan Supreme 
Court issued an order amending various 
provisions of certain Michigan Court Rules.6 

Among other things, the order amended 
Michigan Court Rule 2.407 to add subsection 
(G), which now reads:

Notwithstanding any other provision 
in this rule, until further order of the 
Court, AO No. 2012-7 is suspended 
and trial courts are required to use 
remote participation technology (vid-
eoconferencing under this rule or tele-
phone conferencing under MCR 2.406) 
to the greatest extent possible. In doing 
so, courts must: 
(1) Verify that participants are able to 
proceed remotely, and provide rea-
sonable notice of the time and format 
of any such hearings for parties, other 
participants, and the general public 
in a manner most likely to be readily 
obtained by those interested in such 
proceedings. 
(2) Allow some participants to partici-
pate remotely even if all participants 
are not able to do so. Judicial officers 
who wish to participate from a loca-
tion other than the judge’s courtroom 
shall do so only with the written per-
mission of the court’s chief judge. The 
chief judge shall grant such permission 
whenever the circumstances warrant, 
unless the court does not have and is 
not able to obtain any equipment or 
licenses necessary for the court to oper-
ate remotely. 
(3) Ensure that any such proceedings 
are consistent with a party’s Consti-
tutional rights, and allow confidential 
communication between a party and 
the party’s counsel. 
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(4) Provide access to the public either 
during the proceeding or immediately 
after via access to a video recording of 
the proceeding, unless the proceeding 
is closed or access would otherwise be 
limited by statute or rule. 
(5) Ensure that the manner in which 
the proceeding is conducted produces 
a recording sufficient to enable a tran-
script to be produced subsequent to 
the proceeding. 
(6) Ensure that any such remote hear-
ings comply with any standards pro-
mulgated by the State Court Admin-
istrative Office for conducting these 
types of proceedings. 
(7) Waive any fees currently charged to 
allow parties to participate remotely.”
MCR 2.407(G) requires Michigan courts to 

use remote participation technology “to the 
greatest extent possible” for the foreseeable 
future. The supreme court’s issuance of this 
new subsection of MCR 2.407 caused some-
thing of a stir in the legal community, lead-
ing to committee discussions about whether 
there is a value to appearing in person in a 
courtroom, what that value might be, wheth-
er it is worth the extra attorney time and cost 
it requires, and the threat to safety it might 
pose so long as the pandemic continues. 

Michigan is not alone in examining these 
issues. Newsweek7 and the ABA Journal8 have 
each published articles noting the advantag-
es remote hearing technology offers, includ-
ing making hearings more accessible to the 
press and the public, and reducing unnec-
essary attorney expenses (the ABA Journal 
quoted Michigan’s own Chief Justice Bridget 
M. McCormack). The Wisconsin Examiner 
cited to some of the same advantages and ob-
served that Wisconsin courts are, “moving to 
make virtual court a permanent fixture.”9 An 
article in the University of Chicago Law Review 
blog urged courts to be wary of cases pro-
ceeding remotely until more research is done 
examining unconscious biases that may be 
particular to remote proceedings.10 

While many of those urging that courts use 
caution before permanently adopting remote 
technology focus on jury trials and criminal 
proceedings,11 there are significant draw-
backs to using remote technology to conduct 
business court hearings as well. Technical 
difficulties are all too familiar to legal practi-
tioners who have participated in remote legal 
practice during the last two years—most fa-
mously, one attorney was unable to remove 

a Zoom filter that made him appear in court 
with an anamorphic cat head superimposed 
over his human head and was forced to af-
firmatively assure the court that he was “not 
a cat.”12 Other drawbacks include concerns 
about the security and integrity of proceed-
ings. Even with security measures in place, 
Zoom hearings can be hacked.13 Practitioners 
have expressed concerns (at the very least, to 
these authors) that the judge has less control 
over the proceedings in a remote setting, as 
well as concerns related to cell phone use, 
courtroom behavior, conversations between 
parties and among participants, and barking 
dogs in the background. 

Moreover, remote proceedings make 
normal give-and-take during a hearing sub-
stantially harder. There are no quick—and 
often constructive—conversations between 
attorneys at the podium, and attorneys can-
not physically “approach the bench.” No set-
tlement conversations can take place in the 
hallway outside the courtroom. While many 
of these in-person interactions can be done 
remotely as well, for example, requesting a 
break in proceedings and calling opposing 
counsel, many attorneys find these substi-
tutes to be less effective than “the real thing.”

A Proposed Modification to  
MCR 2.407(G)
It seems to these authors that a better balance 
could be struck—a rule that would permit, 
for example, five-minute status conferences 
to continue on Zoom but would also permit 
attorneys to argue motions and present evi-
dence on issues in person when the attorneys 
and the judge felt that it was important to do 
so. One way to afford flexibility to courts and 
parties would be to change MCR 2.407(G) 
to take attorney preferences into account. 
The opening paragraphs of the rule, as these 
authors imagine them, might read as follows:

Until further order of the Court, AO 
No. 2012-7 is suspended. Unless a 
party requests otherwise, trial courts 
are required to use remote participa-
tion technology (videoconferencing 
under this rule or telephone conferenc-
ing under MCR 2.406) to the greatest 
extent possible. 
If all parties agree that a hearing should 
be held in person, the court should 
hold the hearing in person unless good 
cause exists to do otherwise. For pur-
poses of this Rule, good cause includes, 
but is not limited to, the safety of the 

The question 
is—what 
will be the 
“new normal” 
in a post-
pandemic 
world 
for court 
proceedings? 
What should 
it be?



While many 
of those 

urging that 
courts use 

caution before 
permanently 

adopting 
remote 

technology 
focus on 

jury trials 
and criminal 
proceedings, 

there are 
significant 

drawbacks to 
using remote 

technology 
to conduct 

business 
court 

hearings as 
well.

40 THE MICHIGAN BUSINESS LAW JOURNAL — SPRING 2022

court and the parties, and the fair and 
efficient administration of justice.
If one party requests an in-person hear-
ing without the agreement of all other 
parties, the requesting party must set 
forth the reasons it believes an in-per-
son hearing is desirable in its request, 
and the party must file its request at 
least five days before the hearing. Any 
party may object at least three days 
before the hearing to holding the hear-
ing in person. If no party objects to the 
request, the court shall hold the hear-
ing in person unless good cause exists 
to do otherwise. If a party objects, the 
court shall hold the hearing in person 
only if good cause exists to do so. 
When utilizing remote participation 
technology, courts must (1) ….
This kind of court rule would retain the 

initial presumption that a matter would be 
heard remotely, but any party would be en-
titled to request that a motion or proceeding 
be held in person—much like any party is 
entitled to request a trial by jury or given the 
opportunity to file a reply brief. Other par-
ties could agree to the request that a proceed-
ing be held in person or would be entitled to 
object to the request. The court would ulti-
mately decide whether to hold the hearing 
in person or remotely. The burden to show 
cause would depend on whether the parties 
unanimously requested that the hearing be 
held in person, or if there was an objection 
to doing so. 

There may be particulars about the pro-
posed rule that need to be worked out, but 
the goal is to devise a rule that permits judg-
es and attorneys to determine whether a par-
ticular hearing would be remote or in person 
on a hearing-by-hearing basis, rather than 
simply being required to use remote tech-
nology whenever possible. The flexibility of 
such a rule would permit courts to use their 
discretion after input from attorneys—exact-
ly the kind of discretion courts already have 
in most other scheduling matters.14 

A Supreme Court Administrative Office 
form would allow the courts to efficiently 
administer requests under this type of rule. 
A party could electronically file the form to 
request that a hearing be held in person and 
fill in the reason(s) for the request. A party 
opposing such a request could use the same 
form and list any reasons for its opposition. 
Courts could then grant or deny the request 
on the same form. 

Courts could decide to hold a hearing re-
motely or in person for a reason as simple as 
the convenience of the parties or the court—
for example, a party, a witness, or an attor-
ney may not have reliable means to partici-
pate remotely, or they might have transpor-
tation issues or have to travel a great distance 
making an in-person hearing difficult. The 
savings in cost and time of remote hearings 
to the parties and counsel could also be con-
sidered. Courts might also articulate reasons 
such as concern for the safety of a party, or 
a belief that an in-person proceeding could 
be a more accurate indicator of witness cred-
ibility and allow the evaluation of body lan-
guage and other nonverbal indicators. These 
reasons could be as particularized and varied 
as the facts and circumstances in the various 
cases before the courts. 

One example where such flexibility would 
have been useful is a recent case out of the 
St. Joseph County District Court. A prelimi-
nary examination was interrupted when the 
defendant, who was accused of assault with 
intent to commit bodily harm, was found to 
be in the same home as the alleged victim of 
the assault during the hearing. The assistant 
prosecuting attorney interrupted the hearing 
to assert her belief that the defendant and the 
victim were in the same apartment and to 
express concern for the safety of the victim. 
Police were dispatched to the victim’s home, 
where they did indeed find the defendant.15 

Problems like these, and a myriad of oth-
er circumstances, could be solved in advance 
under a rule that permitted input from at-
torneys and allowed for discretion from the 
courts. Attorneys and judges could take into 
consideration the safety of a potential victim, 
and many other potential concerns, before a 
hearing took place. 

This is not a proposal to eliminate remote 
hearings altogether. As noted in several of 
the articles quoted earlier, there are substan-
tial advantages to holding certain hearings 
remotely.16 Remote hearings can often cut 
down on legal costs while preserving the 
quality of legal representation, particularly 
for hearings of short duration, like status and 
scheduling conferences, or relatively routine 
motions. Every attorney who has driven an 
hour to a hearing and then waited for two 
hours in a crowded courtroom to be heard 
for ninety seconds on a motion to extend 
scheduling order dates understands that re-
mote hearings have certain advantages. Re-
mote hearings allow for greater flexibility 



in scheduling court proceedings, better at-
torney productivity and lower client costs, 
and greater flexibility for attorneys and par-
ties who have life responsibilities like young 
children or dependent parents.

And we would be remiss to ignore the 
initial reason that courts began to use remote 
hearing technology in the first place—the 
presumption that remote proceedings will 
help protect the health and safety of attor-
neys, parties, witnesses, and courthouse 
personnel. Even as the COVID-19 pandemic 
wanes, there does not appear to be any in-
dication that COVID-19 will be fully eradi-
cated anytime soon.17 The flu and pneumo-
nia remain two of the leading causes of death 
in Michigan.18 The continued use of remote 
proceedings would protect individuals from 
these threats and others as well. At the be-
ginning of the COVID-19 pandemic, one 
Michigan judge sparked controversy when 
he sentenced a party to five days in jail for 
being late to court. The party in question was 
late because he had been to urgent care with 
contagious pneumonia and vomited in court 
repeatedly during the subsequent hearing.19 

The more often remote technology can pre-
vent these types of circumstances from aris-
ing, the better.

Despite the advantages that remote tech-
nology affords, however, the authors believe 
that some hearings are better held in person.20 
As a result, in our opinion a mandate that 
requires courts to use remote technology, 
“to the greatest extent possible” is not ideal. 
Judges and attorneys are capable of decid-
ing when a hearing is better held in person, 
just like they are capable of deciding when 
a hearing should be scheduled, whether oral 
argument will be permitted, and how much 
time is necessary for a particular hearing. 

The nation is having the conversation, 
but the exact mechanics of how courts are 
planning to balance remote participation 
and in-person proceedings is still emerging 
and changing in response to new concerns 
and circumstances. The landscape is still 
fluid. Michigan has the opportunity to set a 
model of practice and to provide an example 
to other states and court systems on how to 
effectively balance these concerns and create 
a system that is convenient, flexible, prin-
cipled, and that protects the integrity of the 
courts and the legal system. 

The most effective way to accomplish this 
is the tried and true manner in which the 
court system has addressed so many issues—

relying on the good judgment and discretion 
of judges and attorneys. While a rule that is 
reliant on attorneys and judges to make good 
decisions will not be perfect (far from it), 
overall we predict that this custom-tailored-
suit approach would fit our judicial system 
far better than the “one size fits all” system 
currently in place under MCR 2.407(G). 

 
NOTES

1. AO 2020-2.
2. AO 2020-3.
3. AO 2020-6.
4. This article is not a commentary on, or an 

endorsement of, any particular videoconferencing plat-
form. The reason why Zoom is discussed in this article 
is because this is the platform Michigan state court judg-
es typically use for videoconferencing.

5. https://www.courts.michigan.gov/news-releas-
es/2021/may/michigan-courts-log-more-than-3-million-
hours-of-zoom-hearings/.

6. https://www.courts.michigan.gov/siteassets/
rules-instructions-administrative-orders/proposed-and-
recently-adopted-orders-on-admin-matters/adopted-
orders/2020-08_2021-07-26_formattedorder_rescpan-
demicaos.pdf.

7. https://www.abajournal.com/magazine/article/
courts-attempt-to-balance-innovation-with-access-in-
remote-proceedings.

8. https://www.newsweek.com/some-lobbying-
courts-continue-virtual-access-hearings-after-covid-
restrictions-end-1642775.

9. https://wisconsinexaminer.com/2021/05/26/
virtual-court-is-here-to-stay/.

10. https://lawreviewblog.uchicago.
edu/2020/11/19/zoom-chang/.

11. For example, https://www.law.com/njlawjour-
nal/2021/05/17/zoom-verdict-overturned-was-witness-
coached-off-camera-during-remote-hearing/.

12. https://www.nytimes.com/2021/02/09/style/
cat-lawyer-zoom.html.

13. For example, on September 11, 2020, a federal 
court hearing was hacked; computer screens were sud-
denly filled with photographs of  the 9/11 attacks and 
pornography. https://www.cnn.com/2020/09/14/
us/georgia-hearing-zoom-bomb-trnd/index.html. A 
report by the Surveillance Technology Oversight Pro-
gram highlights the security risks associated with Zoom, 
including potential hacking, and notes that “To guard 
against potential hacking of  any digital portion of  
remote litigation, an independent government watch-
dog must conduct routine and impartial security audits. 
There must be contingency plans for malfunctions and 
system failures, both during virtual proceedings and 
in the long term.” https://static1.squarespace.com/
static/5c1bfc7eee175995a4ceb638/t/5f1b23e97ab8874
a35236b67/1595614187464/Final+white+paper+pdf.
pdf.

14. Michigan courts recognize that a trial court has 
the inherent power to control the movement of  cases on 
its docket. Banta v Serban, 370 Mich 367, 368, 121 NW2d 
854 (1963); see also MCL 600.611.

15. https://www.usatoday.com/story/news/
nation/2021/03/10/michigan-zoom-court-hearing-
adjourned-defendant-victim-same-home/6936887002/.

16. See endnotes 6, 7, and 8.
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17. https://www.nature.com/articles/d41586-021-
00396-2 (“‘Eradicating this virus right now from the 
world is a lot like trying to plan the construction of  a 
stepping-stone pathway to the Moon. It’s unrealistic,’ 
says Michael Osterholm, an epidemiologist at the Uni-
versity of  Minnesota in Minneapolis.”); https://www.
theatlantic.com/science/archive/2021/08/how-we-
live-coronavirus-forever/619783/ (“‘The coronavirus 
is not something we can avoid forever; we have to pre-
pare for the possibility that we will all get exposed one 
way or another. This is something we’re going to have 
to live with,’ says Richard Webby, an infectious-disease 
researcher at St. Jude.;” https://theconversation.com/
is-covid-19-here-to-stay-a-team-of-biologists-explains-
what-it-means-for-a-virus-to-become-endemic-168462 
(“It’s clear that SARS-CoV-2 is very successful at finding 
new people to infect, and that people can get infected 
after vaccination. For these reasons, the transmission of  
this virus is not expected to end.”).

18. https://www.cdc.gov/nchs/pressroom/states/
michigan/michigan.htm.

19. https://www.freep.com/story/news/local/
michigan/oakland/2020/04/02/oakland-county-judge-
leo-bowman-jail/5101562002/.

20. As anyone with a school-age child can tell you, it 
is much easier to get distracted or decline to pay atten-
tion to a presentation that is done entirely over Zoom. 
Presuming that jury trials, for example, are done in per-
son makes it more likely that the jury will pay attention 
to the proceedings than if  the proceedings were done 
remotely.
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Case Digests

Gavrilides Mgmt Co, LLC v Michigan Ins Co, 
No 354418, ___ Mich App ___, ___ NW2d ___ 
(Feb 1, 2022)
Defendant issued a commercial insurance policy to plain-
tiff restaurant owners. As a consequence of the COVID-
19 pandemic and related stay-at-home executive orders, 
plaintiffs experienced substantial loss of income and sub-
mitted a claim for business interruption losses to defen-
dant. Defendant denied the claim. After the denial, plain-
tiffs filed suit, and the trial court granted defendant’s 
motion for summary disposition. Plaintiffs’ appeal fol-
lowed. 

The court of appeals affirmed, ruling that the COV-
ID-19 executive orders did not cause “direct physical loss 
of or damage to property.” The court noted that the word 
“physical” necessarily requires the loss of or damage to 
have some manner of tangible and measurable presence 
to the premises, which plaintiffs failed to show. Further 
examining the policy, the court stated that the business in-
come loss provision applies “during the ‘period of restora-
tion.’” The period of restoration ends when the property is 
repaired, rebuilt, or replaced or when is reopened in a new 
permanent location. Because the stay-at-home executive 
orders applied statewide and no alteration of the premises 
would have permitted the restaurant to reopen, summary 
disposition was likewise appropriate under this provision. 

Next, the court cited the ordinance or law exclusion in 
the policy, which states, in relevant part, that defendant 
will not pay for losses as a result of an ordinance or law 
“[r]egulating the construction, use or repair of any prop-
erty ….” Because “plaintiffs effectively claim to have suf-
fered losses as a consequence of the closure of their res-
taurants due to the enforcement of a law[,]” notably the 
executive orders, this provision precludes the claim. The 
court also found that plaintiffs did not establish that there 
was “action of civil authority [prohibiting] access” to the 
restaurants because the policy required damage to nearby 
property, and none was alleged. Finally, the policy’s “vi-
rus exclusion” is not void for vagueness or against pub-
lic policy, and necessarily applies, as it clearly states that 
the insurer “will not pay for loss or damage caused by or 
resulting from any virus … that induces or is capable of 
inducing physical distress, illness, or disease.” 

Arabian Motors Grp WLL v Ford Motor Co, 
19 F4th 938 (6th Cir Dec 3, 2021)
Ford Motors sought to end its resale agreement with Arabi-
an Motors. The agreement contained an arbitration clause; 
thus, Ford sought a declaration from the American Arbi-
tration Association that it did not owe Arabian anything 
under the agreement. Arabian then filed suit against Ford 
in federal court asserting breach of contract and fraud. It 
also brought these claims as counterclaims before the arbi-
trator, but it withdrew them before the tribunal issued its 

award in Ford’s favor. Ford then moved to stay the fed-
eral court action to allow the arbitration panel to resolve 
Arabian’s breach of contract and fraud claims. The district 
court opted to dismiss the action without prejudice rather 
than to stay the matter.

Ford then appealed the dismissal. The circuit court first 
determined that the matter was not moot because Arabian 
withdrew its contractual claims without prejudice and 
that they were still live in federal court. Next, the circuit 
court ruled that the district court should have granted 
Ford’s request for a stay. When a federal court faces an 
arbitrable issue, the Federal Arbitration Act states that the 
court, “upon being satisfied that the issue involved in such 
suit or proceeding is referable to arbitration under such 
an agreement, shall on application of one of the parties 
stay the trial of the action until such arbitration has been 
had ….” 9 USC 3. The court noted that this is particularly 
important because “a dismissal, unlike a stay, permits an 
objecting party to file an immediate appeal, a district court 
dismissal order undercuts the pro-arbitration appellate-
review provisions of the Act.” The court further reasoned 
that, “[i]t would allow a party normally required to bring 
an appeal at the end of the action to sidestep the clear 
policy preference of the Act—that pro-arbitration deci-
sions are not appealable until the confirmation stage of the 
case—and continue to litigate the issues in federal court 
and thus disrupt the arbitration.” Lastly, the circuit court 
declined to analyze whether a district court should always 
enter a stay in the normal course under these set of facts, 
noting, however, that there may be situations in which a 
dismissal remains permissible, such as when the dispute is 
moot or suffers from a pleading or procedural defect.

In re StockX Customer Data Sec Breach 
Litig, 19 F4th 873 (6th Cir Dec 2, 2021)
Plaintiffs brought suit against StockX for allegedly fail-
ing to protect millions of StockX users’ personal account 
information obtained through a cyberattack. The district 
court granted StockX’s motion to dismiss the action and 
compel arbitration. Plaintiffs appealed arguing that there 
are issues of fact as to whether plaintiffs agreed to the cur-
rent terms of services, and that the defenses of infancy 
and unconscionability render the terms of service and the 
arbitration agreement, including the delegation provision, 
invalid and unenforceable.

In a 2-1 decision, the circuit court affirmed. The court 
found that it must engage in a two-step analysis. The first 
step is to resolve any challenge that pertains to the forma-
tion or existence of the contract containing the delegation 
provision. If the contract exists, the second step is to deter-
mine any remaining enforceability or validity challenges, 
but only if it would “affect the delegation provision alone” 
or “the basis of [the] challenge [is] directed specifically to 
the [delegation provision].” Rent-A-Center, W, Inc v Jack-
son, 561 US 63, 71-72 (2010). The court first found that 
StockX established mutuality of agreement that contained 
the delegation provision establishing arbitration. StockX 
sent an email to all registered users, including plaintiffs, 
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with revised terms and conditions containing the arbitra-
tion clauses. The court also ruled that plaintiffs’ infancy 
argument does not concern the formation or existence of 
a contract. Citing Michigan law, the court noted that a mi-
nor’s contract is valid until disaffirmed. Because the infan-
cy defense is a matter of enforceability covered under the 
delegation provision, it must be decided by the arbitrator, 
not the court. 

Concluding that the contract containing the delegation 
provision is valid, the court moved to the second step. The 
court decided that plaintiffs’ infancy defense challenges 
the contract as a whole (as opposed to the validity of the 
agreement to arbitrate, which is decided by the court). 
Citing Rent-A-Center, the court noted that a “party’s mere 
statement that it is challenging the delegation provision 
is not enough; courts must look to the substance of the 
challenge.” Here, the court found that plaintiffs failed to 
specifically direct their challenge to the delegation provi-
sion. Lastly, the court found that plaintiffs again failed to 
explain how their unconscionability arguments affect the 
delegation provision differently than on other provisions 
of the contract. Therefore, plaintiffs’ infancy defense and 
unconscionability arguments as applied to the delegation 
provision must be left to the arbitrator.
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