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CONGRESS RESTRICTS CHINESE-OWNED US COMPANIES IN
SECOND PPP LOAN PROGRAM
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Last spring, as COVID began to threaten US. businesses, Congress enacted
the Coronavirus Aid, Relief, and Economic Security Act (the “CARES Act’),
which authorized the US. Small Business Administration (the “SBA") to offer a
Paycheck Protection Program (the “PPP”) providing loans to help businesses
keep their workforce employed during the COVID-19 crisis. While confusion
caused many Chinese-owned US. subsidiaries to abandon this loan
program, many others benefited from the PPP and continued to employ their
U.S. workers.
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On December 27, 2020, President Trump signed the Economic Aid to Hard-
Hit Small Businesses, Nonprofits, and Venues Act (the “Economic Aid Act”)
into law providing continued assistance to individuals and businesses that
have been financially impacted by the ongoing pandemic. Section 311
of the Economic Aid Act added a new temporary section 7(@)(37) to the
Small Business Act (15 USC 636()37) authorizing the SBA to
guarantee Paycheck Protection Program Second Draw Loans (the “Second
Draw PPP Program”) for qualifying businesses.
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On January 5, 2021, the SBA released initial guidance for the authorized Second
Draw PPP Program. Interim Final Rule 2021-0002 details the terms of the
Second Draw PPP Loans, as amended. In enacting the Economic Aid Act,
Congress made the eligibility requirements for Second Draw PPP Loans
narrower than the eligibility requirements for First Draw PPP Loans. The
Economic Aid Act generally provides that a borrower is eligible for a Second
Draw PPP Loan only if it has 300 or fewer employees (including employees
of the applicant’s foreign affiliates) and experienced a revenue reduction of 25
percent or more in 2020 relative to 2019. In addition, the Economic Aid Act
provides that a Second Draw PPP Loan may only be made to an eligible
borrower that (i) has received a First Draw PPP Loan, and (ii) has used, or will use,
the full amount of the First Draw PPP Loan on or before the expected date on
which the Second Draw PPP Loan is disbursed to the borrower.
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Even if an applicant meets the eligibility requirements, however,
Congress included restrictions on this second loan program for
Chinese-owned companies. Specifically, pursuant to Paragraph 7(a)
(37)(A)(iv)(lll)(cc), an applicant is not eligible' for a Second Draw PPP
Loan, if the applicant is:
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1. for which an entity created in or organized under the laws of
the People’s Republic of China or the Special Administrative
Region of Hong Kong, or that has significant operations in
the People’s Republic of China or the Special Administrative
Region of Hong Kong, owns or holds, directly or indirectly, not
less than 20 percent of the economic interest of the business
concern or entity, including as equity shares or as capital or
profit interest in a limited liability company or partnership; or
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2. thatretains, as a member of the board of directors of the
business concern, a person who is a resident of the People’s
Republic of China.
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" A complete list of Excluded Entities can be found at section 7(a)(37)(A)(vi)(lll) of the Small Business Act.
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Specifically, “equity interest” means:
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A. asharein an entity, without regard to whether the share is
transferable or classified as stock or anything similar;
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B. a capital or profitinterest in a limited liability company or
partnership; or
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C. awarrant or right, other than a right to convert, to purchase,
sell, or subscribe to a share or interest described in (A) or (B),
respectively.
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These restrictive and enhanced eligibility requirements were not part
of the First Draw PPP Loan and neither Congress nor the President
specifically excluded Chinese-owned companies from the First
Draw PPP Loan. The First Draw PPP Loan application form instead
only asked applicants to verify that the individuals on their payroll
are U.S. citizens or permanent U.S. residents. While the First Draw
PPP Loan also asked for the identities of significant shareholders of
the borrower entity, this request appears largely aimed at ensuring
that borrowers were eligible to participate in SBA-administered
programs. With its new China-focused restrictions, the rules of the
road are decidedly different in the Second Draw PPP Loan. While the
legislation and rules are poorly written, it is reasonable to assume
that otherwise eligible U.S. subsidiaries of a Chinese parent company
are likely not eligible for the Second Draw PPP Program if its Chinese
parent company owns more than 20 percent equity interest in the
U.S. subsidiary or the board of directors of the U.S. subsidiary consists
of a member who is a Chinese resident.
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If you have any questions or would like us to look further into your
company’s eligibility of the Second Draw PPP Program, please do not
hesitate to contact us. The last day to apply for a loan under the Second
Draw PPP Program is March 31, 2021.
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