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WTO RULING FINDS U.S. IN
INTERNATIONAL REGULATIONS BY
301 TARIFFS ON CHINESE IMPORTS
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VIOLATION OF
IMPOSING SECTION

The World Trade Organization (“WTQO") issued a ruling on Tuesday
addressing China’s challenge to the United States’ imposition of
additional ad valorem duties (commonly referred to as “tariffs”) on
certain products imported from China since July 2018. As widely
known, the Trump Administration’s “Trade War” with China began in
earnest after the United States Trade Representative (USTR) concluded
that China had been engaging in unfair international trade practices,
including the theft of foreign intellectual property. Consequently, the
USTR and the Administration, relying on Section 301 of the Trade Act
of 1974, took steps to unfold a strategy of penalizing importers of
Chinese goods by leveling excessive additional duties in retaliation of
such practices. Since its inception, the US placed tariffs ranging from
7.5% to 25% on approximately $400 billion of Chinese goods. While a
process for requesting exclusion from the tariffs was also offered by the
USTR, participants in that process realized it was lacking in due process
and revealed that the Administration’s decisions over which products
received temporary exempt status remained arbitrary and capricious.
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In its WTO challenge, China asserted that the additional duties imposed
by the USTR violated certain articles in the General Agreement on
Tariffs and Trade 1994 (GATT 1994). Specifically, China requested:
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+ The Panel find that the United States violated Article I: 1 of the
GATT 1994 through its application of additional tariffs that
apply only to products originating from China; and
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- The Panel find that the United States violated Articles II: 1(a) and
(b) of the GATT 1994 through its application of additional
tariffs in excess of those contained in its Schedule of Concessions
and Commitments (i.e, original rates in Column 1 of the HTSUS).
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After nearly two years of investigating the matter, on Tuesday, the
WTO panel of three trade experts in its Ruling found that the United
States’ imposition of Section 301 tariffs violated international
trade rules because the Section 301 tariffs only applied to
products from China and not products from other WTO member
nations: “The US has not provided an explanation that demonstrates
how the imposition of additional duties on the selected imported
products contributes to the achievement of the public morals objective
as invoked by the US.” In defense of China’s argument that the tariffs
violated the WTO’s most-favored treatment provision, the United
States asserted that its actions were justified as necessary to
protect the US’s “public morals,” pursuant to Article XX(a) of the
GATT 1994. According to the United States, China’s unfair practices
in IP and technology transfer violated the public morals
prevailing in the United States.
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Although the panel did not question the evidence of China’s
unfair practice, the WTO panel ruled against the United States
because it failed to substantiate how the imposition of Section
301 tariffs is necessary to protect the public morals invoked by the
United States. Specifically, the WTO panel agreed with China’s
argument that the basis for the United States to grant an exclusion
to certain products subject to Section 301 tariffs pertains to
“economic consideration,” rather than “public morals” In other
words, the end (being, resolving China’s alleged bad acts”) did not
justify the means of applying tariffs to all Chinese products, with
limited and unspecified exceptions.
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US Trade Representative Robert Lighthizer immediately released a
statement, criticizing the WTO decision “[as] completely inadequate to
stop China’s harmful technology practices.” Sounding like an aggrieved
party handed an unfavorable jury decision, Lighthizer justified the
US’s actions by insisting that they were only intended to protect
US “innovators, workers, and businesses billions of dollars every year.
(A representation actually never proven). Doubling down on the
Administration’s claim that the WTO is ineffective in protecting US
interests and has favored China far too long, Lighthizer's comments
were completely expected and consistent with the Administration’s
intent to reshape global trading norms by favoring bilateral trade deals
and shunning a unified system overseen by the WTO. In fact, the WTO
has become a buzz word for the Administration’s attack on globalist
and the deep state - tag lines that have only continued to reverberate
throughout this election season.
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While the WTO’s decision has significant implications for international
rules of engagement in global trade, you can expect that little fanfare will
be made of such news in the US. The Trump Administration is expected to
quietly appeal the decision, pushing its consequences off into the future.
A future that is opaque at best, in light of the US's actions to cripple the
WTO's appellate body for the last several years. Therefore, while Beijing is
expected to run a victory lap, followers should expect that the tariffs will
continue in the US, as before, until domestic policy makers or legislators
reel in the current Administration’s authority under the US Trade Act. With
a presidential election looming in the US, it is unlikely any changes will
be seen until 2021. Apart from the direct impact (or lack thereof) to the
continuation of the Section 301 tariffs, it is the Administration’s dismissive
attitude towards the WTO and its role as global referee that remains the
most significant fall out of this latest development. While imperfect, the
WTO has traditionally allowed member nations to resolve trade disputes
without significant global upheaval. To this end, President Trump has
signaled in the past that he intends to withdraw from the WTO and has
already expressed his displeasure with the ruling; perhaps, this decision
and the US's reaction to it is the final straw.

SR BRALULROHEN EREZNERANBEARNE, B
MIRESE, RMHEEEER T RWARERE, FTHEIEET
BEEIX—RERT LR, BEHEREEIRFE, SETXEE
HEJVEPHISSHRAR EIRNAITE, XTRHKTEHEER
BIARY.,  Eit, BRICERASETHRSRR—ERR, BXEE
Rz B EE = —MERERVRENNERT, BEFIEEERBERSE
FWILEBNMRIE (EERZE) WEELEBFRNNA. BEEER
BHRRENIRE, F2021FIAKAIREEIIEMEN, BT HE

WWW.DICKINSONWRIGHT.COM

ARIZONA CALIFORNIA FLORIDA KENTUCKY MICHIGAN

NEVADA OHIO TENNESSEE

IAESOIFRMA M RA BRI (LERZ) 25h, EEBMFSHER
ALAREFENEREZHAINESNBEASERASI—RITER
PREENGR. REERARATTE, BEERALATNAE
EARSEEAZKMZERL TRREZ Fin. N, 1IHHEEBR
A EERREITERHERAANEEBEEMRBERTA
o BV, HERALIRAEE MREEXLRR NS EEE ]
HRE—REE.

As we have done since the summer of 2018, our Team will continue to
follow these stories and report any new developments.

B2018FE FMURBATNEAN—BAEX TR S HENHBRHRS
ERSMES. BIFEEHRERINER.

Postscript: Litigation continues to be brought in the Court of International
Trade by aggrieved companies looking to challenge the Administration’s
actions with respect to the Section 301 Tariffs, and while no decisions
have been made which lessen the severity of the tariffs, we expect both
private and public attacks on the tariffs to continue. For more information
regarding these lawsuits, we urge you to contact us directly.
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