Al | .
CLIENT ALERT W ¥

January 16, 2020

ENGLISH ON PAGE 3

FHEEER

EREFRALEE/HBTEIISVFI+—LERCERBLELLS. -
Y=L VAT AT DT FYRTA—LOFIAEHLBEESATOET
F—EYR R FOXTrE

A=y RO EIEL. BZOBERAEFLITREEL RAFEE
REEEFHZ, TN TV TA—LERIATBESTHYELT=, EE. Indeed,
Quikr, CareerBuilder, Glass Door, LinkedinfzE#ZENLNFED TSV TA
—LAFEL. RALENBEH I TWET . ERESHNEZRE 4 (EEOC).
KEFEE. BLUKREEE-BHHEREE. Sho5D TSV I+—LOFIA
MEZXBIZONT.EA. EBRH®. ILOYNIEIZEELE TSV I+ — L
DFERIZELEEZHKTDLIICHE>TEFHELIZ, CCTHRONERTDHILIE. &
HiE. ER. FEREFEITILOYNMIBEELzA U SA VL EE(TEFEE
BIIBVWT  BEDATI)—DELZLEI—T Yo HIBRL TIF RS H0nE
LWWDIETT,

EAIABRISIELZTNEGSELOMN, (1) ER#ES%EE 85 (EEOC)
20195 TR U5 (S IF 2020 FE 1 T D EADNTLVET) . B LU,
(2)H) 7 =T ML X DEREHIFF CIRELFREPDIRIATT .

FE FRRGEROKIFITHLT, TREHAKAREE DEEICFacebook®
FS52&IF ERDEREFMHERNZLLE (ADEA) BLU LA REZXEVIEIC
BRI BIEVSERNZIEEERDBITHA, EA#SYEEE R (EEOC)~
LIREINB LSS TVWET . CNEZT T, ERESHE R84 (EEOC)
1. BEEDEEVEROTVET . EREFEEHZERZ L (ADEA) (X, FE5HE
EOELMER. FIR. I5E. b IERNETIEREEDBME(TLEEE.
EAENHRILEZYRITLIZYT DL, FETOLIIIEEIIEEZIELT
WEYT, ARMEERBEVIEDL, 7l AE. O, K& HSEICELT, @ik
DENEZLELTOVET  BEBFOERNZILEERDFZDEZLEL. ICIK. B
FAE A Facebookl ZHELREXIBHL . TCTRBETEIEDEREHIRT H&
SHEXEFEFERALE. LEESLDTT,

ER#SHEEZE S (EEOC) [TIREINF=HIL TOH I, Capital One.
Edward D. Jones &Co.. Enterprise, Renewal by Anderson’gsE D, KIRETH
BREEICHTEIIDEEENE T 2oLb. /—RHOSAFMIT =X
O EZR, Rice Tire (A)—FUFMBLIUN—2=TFMICHLEHEEBESR
%1). Enhanced Roofing and Modeling (7> b DCHhiE D& %t). Nebraska
Furniture Mart&L otz INRIREEZ (TR T HRILTHEHYET .

2019578 . EFHMSHERE SR (EEOC) (X, 7DD EITDOLT, £XKiR
R THREY R LFacebook LIZAEEIBEHLIZCEMY LIF TY— v )LAT
TISURIH—LIZIEEEBHEL. TOHRR. LEDZ—TVhEBHEDRK
BEFLEBEVEREEICRELEZZONS. FENLGERINH D LR
FL. SERICTFRGEREETLELZ. COSEBMLREBRICTHMDREE.
DT IN—TEHBRLT(BHBE2—EDT IL—T DIRHED=DIZ, FT=lF—FE
DT N—TEZ—FINMILTC) EEEBRLIEEVWSER DRI TITHELT,
NOT. EREAOERITAERDIZEDTT,

WWW .DICKINSONWRIGHT .COM

CHEFRIZ, TA)HBEHRAEREZIELOHEHRDFRD . FacebookZ1H
FHOTHRDZEREL. Facebook MBI T HLET ST+ —LlE. (1)
HEIBEDEH Y L —TOHRNELI—F VL, Ffz. (2) BERS Ot
HUEFHEHRTSZET. BEDT IN—TE#LEEI—S v HERLT
WBEEIRLFEL . COERIRIE. 2019F 3B [CHIB TRELELIA . 2D
RZARIL. (1)Facebookh5005 KK ILEZILSELEEIZ, (2) FacebookD L&
TIYRIH—LEEBLT, A—F—DEH. 45, BMERS. thEBMNL
BROGIRGETEEI— T INERKAIEETELET L. Tz, Q)LEEM
(FIZWDHPBTRED IE1—TF—%ERLT=Y. Facebook®dI F)L—T |~
DSMEEBICANSZEZIEDHEHENSEHEDTLE:,

ERAMKYEEER(EEOCC)IT&D, SEMERICEATHRE (L)X B
VI =T DEFFHFIFT TR (202051 B) LHREFDITR-TH2a0 (T
A)FBIEFEHR S X AmazonE KU T-Mobile) [(CEWNTHEIHESNEL=, £
TIE. COREL, EMRBEN. [COBDLEETET. EREFRERNFL
;5 (ADEA) ERICERE T HIEBZA TS RERFATIEDESNELS:,
S =23 X T —H—X T T F XYL T-Mobile US Inc.d5 =T Amazon.com
Inc., No. 17-cv-07232-BLF (N.D. Cal.) #&4Z

-~
<1

ZDISRTHLavIZENTIE. Amazond KU T-Mobilel 2%t L T. IFacebook
L TORANLED. EEBOAHAEI—FYNMILIZILOBET, EREEHKE
AIZE1E % (ADEA) BERICHT-HEDER/RMNEINTNET , VFR-7o3y
[FELIRESTIENYTHY . Amazonfll S KA IREIN TS EZATIE
HYET LhL. EAEDLN-RBBRIII—TINERERET HL54GD
DTIFEIS2ELTE ZOEENEED BIZEFEBOH L)V IL
—TDE21—T—DHIZRFREINDELSTHE->TW =D THNIE, BHIFAE
RAEERERNZLLE (ADEA) DERZRETHAREEIE+2HYET,

BERENEATE(REEELGIL

EREE RABICITISYNIA—LEEEF AT 512H->T, (LBD)
ERA#SHEEE S (EEOC)DILH. BLUEMZFIFTORNELIEL
BINIELGYERA V=YL ATATLEDEETSYRIA—LGE
(Facebook BMRHL TW\BEHILAERE)EFATHILET. LA FDDH
YIZiEmh -1zl TEH, ZDEEINENICRESNI-ATI)—DETHER
T O TSN EHESINIRRICEZAFNLIBRELHYET,

EREE. RALEDBEHETOILEE. Eh. R, ABEEIZKYHD
BEDTIL—TOENEREINZZEDENES. FORNBEERTHE
FEBDA ATFATTIVNITA—LADBED S ELFERLE T AIEY
FRA CNIE HEBOBEIC. ROFAEEFESHEETEL, TOHILT
SYNIH—LEFESIFETEHL. WTAITEERDILETT  REICHEALE
V=% AT AT TSI TA— LD ELEHDN TSNS LWL T ERE
FUMDERNZIL EZFEFLI-CEIZIEFRYFER A,

DICKINSON WRIGHT

ARIZONA CALIFORNIA FLORIDAKENTUCKYMICHIGAN NEVADAOHIO TENNESSEE TEXAS WASHINGTON DC TORONTO


http://www.dickinsonwright.com/

CLIENT ALERT W ¢

CDIOSA TR - FS—F 1 TorF¥FVe S0 E
BEBHHHRITL TLBEDT, HESHITEELIZET SE
BLER - HEBEO ST FOHYESODEZIZHET S
CEFEHELTOES, CHILIEHERDAFERL TS
EDT, EHE-IFEFIHET FINA X Tldb Y EFEEA,
THRYLIF- FEYORICEL THEDERF /-1 HF2FEF
BELDEEL, TrF¥2V>2 - 5S4 FDHELFIZTIEHS
&,

BEEREIUTETESRLMAFEZELY

T—EY FR TAAT ¢
TAXIIY - 54 MERBHR. ThAA D
4R

BEE : 313-223-3048

EF A —/JL : dderomedi@dickinsonwright.com

DICKINSONWRIGHT

ARIZONA CALIFORNIA FLORIDAKENTUCKYMICHIGAN NEVADAOHIO TENNESSEE TEXAS WASHINGTON DC TORONTO


http://www.dickinsonwright.com/
mailto:dderomedi@dickinsonwright.com.

J

CLIENTACERT W ¥

January 16, 2020

LABOR AND EMPLOYMENT

EMPLOYERS SHOULD BE AWARE OF WHERE THEY ADVERTISE -
SOCIAL MEDIA PLATFORMS ARE BEING SCRUTINIZED
by David R. Deromedi

The internet age has opened up seemingly countless digital platforms
for employers and employees to use in seeking to fill, and applying
for, open positions. Many employers use Indeed, Quikr, CareerBuilder,
Glass Door, LinkedIn - the names are endless - to post jobs and look
for employment candidates. Given the prevalence of such platforms,
the Equal Employment Opportunity Commission (EEOC), the U.S.
Department of Justice, and the U.S. Department of Housing and
Urban Development have been monitoring their use in areas such
as employment, housing, and credit. These agencies have made it a
priority to ensure that companies cannot exclude certain groups from
online advertising or solicitations, whether involving employment,
housing, or credit.

Employers in particular must pay attention to certain actions that were
taken by the EEOC in 2019 (and that are expected to continue through
2020), and in litigation currently pending in the federal court for the
Northern District of California.

Specifically, the EEOC stepped up its involvement after Charges of
Discrimination were filed against employers in varied industries alleging
that the employer’s use of Facebook to recruit candidates violated the
federal Age Discrimination in Employment Act (ADEA) and Title VIl of the
Civil Rights Act (Title VIl). The ADEA prohibits an employer from printing
or publishing, or causing the same, of any notice or advertisement for
employment which indicates a preference, limitation, specification, or
discrimination, based on age. Title VIl includes the same prohibitions,
but in regards to gender, race, color, religion, and national origin. The
Charges primarily alleged that the employers advertised on Facebook
foran open position and used language which limited the ages of those
individuals who could apply for the position.

Some of the EEOC Charges were filed against well-known large
employers, such as Capital One, Edward D. Jones & Co., Enterprise
Holdings, and Renewal by Andersen. However, Charges also were filed
against smaller employers like the City of Greensboro North Carolina
Police Department, Rice Tire (a Maryland and Virginia auto repair firm),
Enhanced Roofing and Modeling (in the DC area), and the Nebraska
Furniture Mart.

In July 2019, the EEOC issued determinations against seven of the
companies, finding “reasonable cause to believe that” at certain times
each one advertised on Facebook, with national exposure, and when
doing so engaged in the practice of “advertising on a social media
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platform and limiting the audience for their advertisement[s] to male”
applicants or to “younger applicants” The EEOC’s reasonable cause
findings marked the first time it found violations in a Charge regarding
the advertisement for, and the targeting of, certain groups of employees
to the exclusion of other groups.

The American Civil Liberties Union and other groups separately sued
Facebook, claiming that Facebook allegedly sold advertising platforms
which targeted specific age groups and genders, excluded candidates
within certain zip codes, or limited geographic areas. That litigation
was settled in March 2019 with Facebook agreeing to pay $5 Million
and make changes to its advertising platforms, including eliminating
targeting by age, gender, zip code, limited geographic area, and
stopping the consideration of such information of Facebook users,
along with membership in Facebook “groups” when creating so-called
“Lookalike” audiences for advertisers.

The EEOC’s reasonable cause determinations also were recently cited
in a federal class action lawsuit currently pending in federal court in
California and brought by the Communications Workers of America
against Amazon.com Inc. and T-Mobile US Inc. to emphasize that the
federal government considers this type of activity as violating the
ADEA. See Communications Workers of America v. T-Mobile US, Inc. and
Amazon.com, Inc.,, No. 17-cv-07232-BLF (N.D. Cal.).

The class action lawsuit accuses both companies of violating the ADEA
by directing that job ads on Facebook be pushed only to younger
workers. Amazon is defending itself in litigation; however, the case is
in its very early stages. It remains possible that the court could find
that the advertisements used violated the ADEA if they were circulated
or pushed in a way that rendered them viewable by a select group of
candidates only, such as younger candidates, and even if the language
in the advertisement was age-neutral on its face.

Employer Take-Aways

The EEOC’s actions and the federal court litigation are instructive for all
employers using any technology platform for recruitment. Employers
taking advantage of the myriad ways to recruit, including the use of
social media advertising platforms such as paid advertising provided by
Facebook, may unintentionally open themselves up to litigation on the
grounds that their advertisements are targeted in a way the excludes
individuals in legally protected classifications.

Employers must keep in mind that job postings and announcements
must be reviewed for content, and posted for publications, in ways
and in media platforms that do not exclude categories of individuals,
whether based on age, gender, race, or otherwise. This need to ensure
compliance applies regardless of whether traditional and/or digital
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platforms are used to recruit employees. Merely because a position is
posted on-line, and on a hugely popular social media platform, does
not mean that the process itself ensures compliance with federal and
state anti-discrimination laws.

This client alert is published by Dickinson Wright PLLC to inform our clients
and friends of important developments in the field of employee benefits
law. The foregoing content is informational only and does not constitute
legal or professional advice. We encourage you to consult a Dickinson
Wright attorney if you have specific questions relating to any of the topics
covered.

FOR MORE INFORMATION CONTACT:
David R. Deromedi is a Member in Dickinson Wright's

Detroit office. He can be reached at 313-223-3048 or
dderomedi@dickinsonwright.com.
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