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CONTROLLED BURN: THE DEPARTMENT OF JUSTICE ANNOUNCES
IT WILL NOT RELY ON AGENCY GUIDANCE DOCUMENTS IN AFFIR-
MATIVE CIVIL ENFORCEMENT CASES

by JoshuaE. Porte, Andrew L. Sparks, Kerry B. Harvey and Joshua L. Burgener

On January 25, 2018, Associate Attorney General Brand issued a
memorandum titled “Limiting Use of Agency Guidance Documents
in Affirmative Civil Enforcement Cases,” (the “Brand Memo”) which
clarified that Department of Justice (the “Department”) civil litigators
may not rely on guidance documents issued by executive branch
agencies when enforcing federal regulations via affirmative civil
enforcement actions (“ACE”)." Regulated parties that are or may
become subject to ACEs should be aware of this significant change in
federal regulatory enforcement policy. This article: (1) describes the
basic process that agencies are supposed to follow when promulgating
new binding rules; (2) explains how agencies have circumvented
this process by issuing binding rules embedded in purportedly non-
binding “guidance documents”; and (3) analyzes how the Brand Memo
(and its predecessor, the Sessions Memo), may clear away some of the
regulatory overgrowth and assist regulated parties in meeting their
federal regulatory compliance obligations.

Procedures for Issuance of Administrative Rules

Under well-established Supreme Court precedent, Congress may
delegate rulemaking functions to executive branch agencies, so long
as Congress provides an “intelligible principle” to guide the exercise of
such authority and constrain agency discretion.? The Administrative
Procedure Act (the “APA”)* creates a set of policies and procedures
that agencies must follow to exercise their rulemaking powers. Most
significantly, Section 553 of the APA generally requires federal agencies
to provide public notice and an opportunity to comment on any
proposed rule. If an agency fails to follow the procedures prescribed
by the APA in issuing a new rule,* a regulated party may ask a court to
declare the rule invalid on procedural grounds.®

Guidance Documents

Notably, however, agencies do not need to follow notice-and-
comment procedures to publish guidance documents, which include
“interpretive rules, general statements of policy, or rules of agency
organization procedure, or practice”® And because the notice-and-
comment process can be cumbersome and time-consuming, many
agencies have attempted to characterize binding rules’” —which
should be promulgated under the notice-and-comment procedures—
as guidance documents.® For example, in lowa League of Cities v. EPA,°
the Eighth Circuit addressed whether certain letters sent by the EPA
to Senator Chuck Grassley merely interpreted existing regulatory
requirements or “effectively set forth new regulatory requirements
with respect to water treatment processes at municipally owned sewer
systems”® The Eighth Circuit invalidated the rules described in the
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letters on the ground that they were substantive rules issued in violation
of the APA."" There are myriad other examples of agencies seeking to
substantively bind parties through the enforcement of policies set forth
in guidance documents.'?

In addition to violating the APA, this tactic deprives regulated parties
of notice of their additional or different compliance obligations, and
deprives the public of an opportunity to assess the need for, improve
the quality and clarity of, or seek judicial review of, such regulations.
It also drastically increases the expense and burden of complying with
federal regulations because regulated parties must remain cognizant
not only of rules issued through the APA’s procedures, but also of the
rules embedded in the constellation of informal guidance documents.™
In addition, this practice has generated extensive legal challenges from
industry groups and other regulated parties, embroiling the courts in
abstract and sometimes intractable disputes over whether a particular
agency directive is a true “legislative rule” or a mere “interpretive rule” or
“general statement of policy.”

Sessions and Brand Memoranda

On November 16, 2017, Attorney General Sessions began paring back
some of this regulatory overgrowth by issuing a memorandum, titled
Prohibition on Improper Guidance Documents (the “Guidance Policy”),
which prohibited the Department of Justice (the “Department”)
from issuing “guidance documents that purport to create rights or
obligations binding on persons or entities outside the Executive
Branch,” or from relying on existing guidance documents to coerce
regulated entities “into taking any action or refraining from taking any
action beyond what is required by the terms of the applicable statute or
regulation.’® However, he noted that the Guidance Policy did not apply
to “documents informing the public of the Department’s enforcement
priorities or factors the Department considers in exercising its
prosecutorial discretion,”among other things."”

The Brand Memo expanded on the principles set forth in the Sessions
Memo by prohibiting Department civil litigators from relying on any
agency guidance documents: “[E]ffective immediately for ACE cases,
the Department may not use its enforcement authority to effectively
convert agency guidance documents into binding rules. Likewise,
Department litigators may not use noncompliance with guidance
documents as a basis for proving violations of applicable law in ACE
cases.""® The Brand Memo is not a panacea for beleaguered regulated
parties. For example, the Department could still rely on an aggressive
interpretive rule in pushing for a favorable settlement of a suit
relating to an environmental regulatory violation. But it will, at least,
narrow the universe of applicable regulations and assist parties with
understanding and meeting their compliance obligations.' It is also
possible that the Sessions and Brand Memoranda will in some cases
reduce the regulatory certainty enjoyed by some regulated entities: for
example, the Sessions Memo may limit the Department’s ability to send
comfort letters to regulated entities assuring them that they will not be
the target of an enforcement action if they engage in certain proposed
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conduct. In the aggregate, however, a controlled burn of regulatory
overgrowth that ultimately requires Department civil litigators and
regulated parties to play by the same set of rules will likely produce
outcomes in ACE cases that are fairer, and that hew more closely to the
spirit of the APA.
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