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IMMIGRATION

State Department Updates Policy Guidance Regarding F-1 Student
Visa Applications
by Heather L. Frayre

On August 8, 2017, the Department of State (DOS) updated its
Foreign Affairs Manual (FAM)' to modify instructions to consular
officers considering F-1 student visas. The modified instructions
address how a consular officer should determine whether an F-1 visa
applicant intends to depart the United States following completion
of her or her study. This change appears to be another product of
the Administration’s “Buy American, Hire American” executive order
aimed at protecting and favoring U.S. workers over foreign workers,
and will likely result in additional questioning relating to a student'’s
post-graduation plans and heightened evidentiary requirements to
determine an F-1 visa applicant’s ties to his or her home country.

What are the legal requirements for an F-1 student with regard to
intent and maintaining a foreign residence?

The Immigration and Nationality Act, as amended, requires an F-1
student to maintain a foreign residence abroad,> and the regulations
require that the applicant intend to depart the U.S. upon termination
of his or her student status.> A consular officer must be satisfied that
the applicant, at the time of the visa application:

1. Has aresidence abroad;

2. Has no immediate intention of abandoning that residence; and

3. Intends to depart from the United States upon completion of
approved activities.*

How must a consular officer determine whether the F-1 visa
applicant meets this foreign residence requirement?

The revised guidance at 9 FAM 402.5-5(E)-(1) provides, in relevant part
(emphasis added):

b. (U) Examining Residence Abroad: General rules for examining
residence abroad are outlined in 9 FAM 401.1-3(F)(2). If you are not
satisfied that the applicant’s present intent is to depart the United
States at the conclusion of his or her study or OPT, you must refuse
the visa under INA 214(b). To evaluate this, you should assess
the applicant’s current plans following completion of his or her
study or OPT. The hypothetical possibility that the applicant may
apply to change or adjust status in the United States in the future
is not a basis to refuse a visa application if you are satisfied that
the applicant’s present intent is to depart at the conclusion of his
or her study or OPT.

The old guidance at 9 FAM 402.5-5(E)-(1) read, in relevant part
(emphasis added):

b. The context of the residence abroad requirement for student
visas inherently differs from the context for B visitor visas or other

short-term visas. The statute clearly presupposes that the natural
circumstances and conditions of being a student do not disqualify
that applicant from obtaining a student visa. It is natural that the
student does not possess ties of property, employment, family
obligation, and continuity of life typical of B visa applicants.
These ties are typically weakly held by student applicants, as
the student is often single, unemployed, without property, and
is at the stage in life of deciding and developing his or her future
plans. Student visa adjudication is made more complex by the
fact that students typically stay in the United States longer than
do many other nonimmigrant visitors. (See 9 FAM 401.1-3(F).)

. The residence abroad requirement for a student should therefore
not be exclusively connected to ties. You must focus on the
student applicant’s immediate intent. Another aspect to consider:
students typical youth often means they do not necessarily
have a long-range plan, and hence are relatively less likely to
have formed an intent to abandon their homes. Nonetheless,
you must be satisfied at the time of application for a visa that the
visa applicant possesses the present intent to depart the United
States at the conclusion of his or her approved activities. That this
intention is subject to change or even likely to change is not a
sufficient reason to deny a visa.

So, what has changed?

While any change to the statute or regulations would require either
legislation or formal rulemaking, DOS has a great deal of discretionary
authority as to the policies and procedures it employs when processing
visa applications.

Noticeably absentin the revised FAM provision are qualifying provisions
that allow for some leniency when determining the student’s intent,
since students are often too young to have formulated a long-term life
plan or to have established strong financial or property ties to their
home country. Instead, these provisions have been replaced by a
directive requiring consular officers to “assess the applicant’s current
plans following completion of his or her study or OPT." In other words,
consular officers are directed to place emphasis on the student’s
post-graduation plans, presumably to determine if the student
is using his or her period of study in the U.S. as a stepping stone to
apply for employment with a U.S. employer at the conclusion of his
or her studies. The revised FAM provision does include guidance that
a "hypothetical possibility” that the individual may change or adjust
status does not justify a visa refusal.

Thus, the replacement of statements acknowledging that students
are generally young and without strong ties with clear instructions to
assess the student’s future plans suggests that DOS officers may be
interpreting the law more rigidly than they have in the past.

What should F-1 students expect?

Students applying for F-1 visas should expect the following:

« Additional questioning regarding long-term intent. Students
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for whom nonimmigrant petitions have been filed should expect
increased scrutiny. Students who are working on OPT should also
expect greater scrutiny.

e Increased scrutiny as to ties abroad. Students should be
prepared to present stronger ties to their home countries. The
longer the absence from the student’s home country, often the
more tenuous the ties become. It is not enough to simply provide
an address of a relative and state an intention to return there
upon completion of study.

The new rule refers applicants to the general FAM provision at 9 FAM
401.1-3(F)(2), which states that the burden is on the visa applicant
to demonstrate permanent employment, meaningful business or
financial connections, close family ties, or social or cultural associations
to the country in which the applicant plans to return. A student will
not likely have a permanent offer of employment or any meaningful
business or financial connections, so having family ties and being able
to clearly articulate and explain why he or she plans to depart the U.S.
are key. Each individual’s particular situation is different, but some
examples of evidence might include bank statements, proof of family
property ownership, proof of family business holdings, etc.

What do | as an employer or F-1 sponsor need to do?

Companies employing F-1 students on OPT as well as universities,
colleges, schools, and other institutions sponsoring F-1 visas should
make sure that F-1 students are aware of the restrictions on their
stay. A visa application is not merely a formality; it is a legal process
with long term implications. =~ While an F-1 student may desire a
career in the U.S., the student’s intention must be to study and/or gain
practical experience while he or she is in F-1 status. Intent can and does
change, however, so an employer who files a nonimmigrant petition to
authorize employment of the F-1 student in a different nonimmigrant
category should expect that the student may have some international
travel restrictions post-filing.

'The FAM is the agency’s authoritative guidebook conveying the DOS
structures, policies, and procedures in order to assist DOS staff and
contractors in carrying out their various responsibilities.

2INA § 101(a)(15)(F)(i).

322 CFR §41.61(b)(iv).

49 FAM 402.5-5(E)(1)(a).
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