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Introduction
A wholly foreign-owned enterprise (WFOE)
is a common investment vehicle for foreign
enterprises that conduct business in mainland China. Setting up a WFOE does not
require the involvement of Chinse investors and is often a preferred choice for foreign investors. However, the procedure for
setting up a WFOE in China is much more
complicated than what we experience in
the United States. This article provides legal
practitioners with detailed information on
how to set up a WFOE in China.

2YHrYiHZ oI tKH &KinHVH /HJDO
System
Under the Constitution of China,1 “the state
hierarchy consists of the central, provincial,
municipal, county, township, and village levels.”2 At the central level, the National People’s Congress (NPC), the State Council, the
Supreme People’s Courts, and the Supreme
People’s Procuratorate possess the legislative power, the executive power, the judicial
power, and the procuratorial power respectively.3 At the local level, the governmental
structures are similar to those at the central
level.4 The relationship between the central
and local authorities has been described as
follows:
Under China’s system, all sovereign
state power resides in the central level
authorities (as elected by the people)
and the power that is enjoyed by provincial level authorities and below is
delegated power from the central level
authorities. This should be contrasted
with the U.S. federal system in which
WKH ÀIW\ VWDWHV DUH VRYHUHLJQ HQWLties and exercise all sovereign power
except those delegated to the federal
government by the U.S. Constitution.5
As a civil-law country,6 the statutes, regulations, and various stipulated rules constitute China’s legal norms.7 Legal practitioners
not only need to know the basic laws and
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the administrative regulations, but also the
implementing rules, orders, measures, and
circulars.8

&orSorDte/DZin&KinD
,QWKHÀHOGRIFRUSRUDWHODZLQ&KLQDWKH
leading statute is the Company Law, which
became effective in 1994 and was revised
in 1999, 2004, 2005, and 2013.9 In addition
to various rules and regulations related to
the general corporate law, there are special
laws and regulations on foreign-invested
enterprises, which include the equity joint
ventures (EJVs),10 the cooperative joint ventures (CJVs),11 and the wholly foreign-owned
enterprises (WFOEs).12 These entities share
the common rules of the general corporate
law and are subject to their special rules and
regulations at the same time.13

SettinJuSD:)2(in&KinD
Several steps and governmental authorities will be involved in setting up a WFOE
LQ &KLQD 7KH ÀUVW VWHS LV WR REWDLQ WKH
advance name registration at the State or
local Administration for Industry and ComPHUFH ´6$,&µ RU ´$,&µ  WKH VHFRQG VWHS
is to obtain an approval for setting up the
WFOE at the local branch of the Ministry of
&RPPHUFH ´02)&20µ  WKH WKLUG VWHS LV
to formally register the WFOE with the local
$,&DQGWKHIROORZXSVWHSLVWRFRPSOHWHD
series of post-registration procedures at variRXV UHOHYDQW RUJDQL]DWLRQV WR IXOO\ RSHUDWH
the business.
Step One: Obtain the Advance Name
Registration for WFOE
Applying for a Chinese name with the registration authority is the preliminary process to
establish a WFOE.14 As part of the registration
process, and depending on whether or not
the WFOE’s name includes the character of
“China” and whether the registered capital15
of the company will reach RMB 50,000,000
(about USD $7.7 million), the SAIC or the
AIC will have the authority to grant a name
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to the company.16 Generally speaking, a company’s name is composed of the administrative division, trade name, industry name,
and the type of entity.17 In Shareholder Agreements and Joint Ventures in China,18 the author
provides a concise introduction about the
Chinese enterprises’ names:
The names of Chinese enterprises
reveal more information than do the
names of Western companies. Only
certain companies may use the word
“national” in their name and, if a
company has national, China, or similar characters in its name, its formation must have been approved by the
Administration of Industry and Commerce at the Central Government level.
Similarly, a name preceded by or containing a provincial designation must
be approved by the provincial administration of industry and commerce
and, if the name contains a municipality’s name, it must be approved by the
municipal administration of industry
and commerce. The name of a Chinese
HQWHUSULVHWKHUHIRUHLGHQWLÀHVWKHOHYHO
of the Administration of Industry and
Commerce to which it reports and
by which it is periodically inspected.
Together with the enterprise’s address,
RQH FDQ GHWHUPLQH WKH VSHFLÀF RIÀFH
of the Administration of Industry and
Commerce that will maintain records
on the enterprise. The name of the
enterprise should also reveal whether
the company is incorporated under
The Company Law and whether it is a
joint stock company or a limited liability company.19
From a company’s name, people can instantly know where the company is registered, its business industry, and the type of
entity. Assuming that a company has the
name “Beijing Xinmei Zhuangshi Ltd.,” then
“Beijing” is the place where the company
is registered. “Xinmei” is the trade name,
which means fresh and beautiful. “Zhuangshi” means decoration and is the industry
name. “Ltd” indicates that the company is a
limited liability company.20
To apply for the advance name registration, the following documents are required:
(1) an application form for the name registraWLRQ  SRZHURIDWWRUQH\DXWKRUL]LQJDVSHFLÀF SHUVRQ KDQGOLQJ WKH UHJLVWUDWLRQ PDWWHUVRQEHKDOIRIWKHFRPSDQ\DQG  RWKHU
documents that may be required by the AIC
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(e.g, investor’s articles of incorporation, photocopy of the passport of the legal representative who signs the application form, etc.).21
The application form for the name registration itself will contain the information of the
new company’s proposed name, domicile,
the amount of registered capital, type of entity, business scope, and investor’s name and
nationality.22 The AIC will either approve or
disapprove the proposed name within one
day of the application and will issue an Approval Notice of Advance Name Registration
to the investor on approval.23
Step Two: Obtain an Approval from
MOFCOM
Following the Advance Name Registration
at the AIC, the next step is to apply with the
local branch of MOFCOM for establishing the
WFOE. At this step, the documents required
include (1) an application letter that includes
the information about the investor(s) and the
OHJDOUHSUHVHQWDWLYHRIWKH:)2(  DIHDVLbility study report that explains the business
VFRSHEXVLQHVVSODQDQGÀQDQFLDOSURMHFWLRQ
RIWKH:)2(  DUWLFOHVRIDVVRFLDWLRQRIWKH
WFOE, which must include the business purSRVHLQYHVWPHQWVFDOHRUJDQL]DWLRQDOIUDPHZRUNDQGWKHSRZHUVDQGGXWLHVRIWKHRIÀcers, foreign exchange, and labor managePHQW  DOLVWRIQDPHVRIWKH:)2(·VOHJDO
representative, director(s), supervisor(s) and
manager, coupled with their appointment
OHWWHUVDQGDFRS\RIWKHLU,'FDUG  DQRWDUL]HG DQG DXWKHQWLFDWHG FHUWLÀFDWH RI LQFRUporation of the investor(s), a copy of a credLWDELOLW\ OHWWHU LVVXHG E\ D ÀQDQFLDO LQVWLWXWH
WR WKH LQYHVWRU   D ZULWWHQ OHWWHU IURP WKH
local government of county-level or above
LQ ZKLFK WKH :)2( ZLOO EH HVWDEOLVKHG  
a list of items to be imported from foreign
FRXQWULHVDQG  RWKHUGRFXPHQWVWKDWPD\
be required.24 On receiving all the necessary
documents, the MOFCOM will have up to 90
days to make a decision whether to approve
the proposed establishment of the WFOE.25
To better understand the documents required during the WFOE’s registration process, it is necessary to understand the term
“legal representative,” who is an individual
ZKRLVDXWKRUL]HGE\WKHERDUGRIGLUHFWRUV
to act on behalf of the company.26 Only the
chairman of the board, the executive director, or the company’s general manager is
TXDOLÀHG WR EH WKH OHJDO UHSUHVHQWDWLYH RI
the company.27 “Although the legal representative may entrust another person, e.g. a
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deputy manager, with the power to act as his
[or her] agent (i.e. not as a direct agent of the
company), each company in China is only allowed to have one legal representative.”28
As for the importance of a company’s legal representative:
“The legal representative” exercises
considerable authority within a Chinese enterprise and normally has the
power to bind the entity. The legal repUHVHQWDWLYH LV RI VXIÀFLHQW LPSRUWDQFH
that his or her name must be registered
with the [registration authority] along
with a copy of his or her signature.29
The “legal representativeYis similar to an
agent under U.S. law. [It] is the designated
natural person that has authority to act on
behalf of and to bind the company.”30
[Chinese (PRC)] authorities wanted
to ensure that questions concerning
the legal effectiveness of the acts of a
company did not arise and therefore
required that every company have a
legal representative whose acts clearly bind the company. In addition, by
exposing the legal representative to
civil and criminal liability for the misdeeds of the corporation, PRC authorities sought to dilute the principle of
limited liability in order to discourage
corporate misbehavior.31
Besides the “legal representative,” another term that it is essential to understand is
the “articles of association,” which are very
different from the articles of incorporation in
the United States. A company established in
&KLQDLVUHTXLUHGWRÀOHLWVDUWLFOHVRIDVVRFLDWLRQ ZLWK D UHJLVWUDWLRQ RIÀFH KRZHYHU WKH
articles of association are not a public document.32 Because shareholders may specify any
matters they deemed necessary in the articles
of association,33 which often include detailed
internal governance, the articles of association in China turn out to be more like a company’s bylaws in the United States. Generally
speaking, the articles of association include
L WKHFRPSDQ\·VQDPHDQGGRPLFLOH LL WKH
FRPSDQ\·V EXVLQHVV·V VFRSH LLL  WKH UHJLVWHUHG FDSLWDO LY  WKH VKDUHKROGHUV· QDPHV
Y  WKH VKDUHKROGHUV· ULJKWV DQG REOLJDWLRQV
(vi) the form and amount of shareholders’
FDSLWDOFRQWULEXWLRQV YLL WKHFRPSDQ\·VRUJDQL]DWLRQDQGWKHPHWKRGVRILWVIRUPDWLRQ
WKHRUJDQL]DWLRQ·VIXQFWLRQVDQGSRZHUVDQG
LWVSURFHGXUDOUXOHV L[ WKHOHJDOUHSUHVHQWDWLYHDQG [ RWKHUPDWWHUVGHHPHGQHFHVVDU\
by the shareholders.34 Shareholders must af-

À[ WKHLU VLJQDWXUHV DQG VHDOV WR WKH FRPSDny’s articles of association.35
Step Three: Formal Registration of the WFOE
with the AIC
Within 30 days of obtaining the approval from
WKH02)&20WKHLQYHVWRU V PXVWÀOHZLWK
the AIC for formal registration.36 Documents
required at this step include (1) an application for registration signed by the chairman
RIWKHERDUG  DUWLFOHVRIDVVRFLDWLRQRIWKH
:)2( DQG WKH FHUWLÀFDWH RI DSSURYDO IURP
WKH02)&20  DIHDVLELOLW\VWXG\UHSRUW
 DQRWDUL]HGDQGDXWKHQWLFDWHG&HUWLÀFDWH
RI ,QFRUSRUDWLRQ RI WKH LQYHVWRU   D FUHGLWDELOLW\ OHWWHU LVVXHG E\ D ÀQDQFLDO LQVWLWXWH
WRWKHLQYHVWRU  WKHQDPHOLVWRIWKHOHJDO
representative, director(s), supervisor(s), and
manager(s) with their appointment letters
DQG D FRS\ RI ,' FDUG DQG   RWKHU GRFXments that may be required by the AIC.37 In
this step, many documents required by the
AIC are the same as those submitted to the
02)(&20 DW WKH VHFRQG VWHS WKHUHIRUH
duplicate originals are often required. The
AIC will have 30 days to complete the veriÀFDWLRQ RI WKH UHJLVWUDWLRQ DSSOLFDWLRQ DQG
issue the business license for the WFOE.
The WFOE is legally established on the date
when its business license is issued.38

Post-Registration Matters
Immediately after obtaining the business
license from AIC, the WFOE must complete
several post-registration matters, including
making a set of seals (i.e., the corporate seal,
WKH ÀQDQFLDO VHDO DQG WKH OHJDO UHSUHVHQWDtive’s signature seal) at the Public Security
Bureau,39 applying for an Enterprise OrgaQL]DWLRQ &RGH ZLWK WKH %XUHDX RI 4XDOLW\
and Technical Supervision,40 making a registration with the Administration of ForHLJQ([FKDQJHWRREWDLQD&HUWLÀFDWHRI)RUeign Exchange Registration,41 opening bank
accounts (both a foreign exchange account
and a RMB bank account),42 completing local
and state tax registration,43 etc. The WFOE
may hire employees and must enter into
a written employment contract with each
employee.44 The WFOE must also pay the
social insurances for its employees, which
LQFOXGH SHQVLRQ PHGLFDO DQG KRVSLWDOL]Dtion, and unemployment and housing fund.45

Conclusion
Foreign-invested enterprises in China
(i.e., EJV, CJV, and WFOE) generally share
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the similar registration procedures and follow registration steps that are similar to
those described in this article. Because setting up a WFOE does not require contract
negotiations between foreign investors and
Chinese investors, it usually takes less time
to set up a WFOE than to set up an EJV or
CJV. However, due to different government
authorities and the amount of documents
involved, it is quite typical for foreign investors to take three to six months to set up a
WFOE in China. Therefore, it is advisable
that foreign investors who plan to conduct
business in China and set up a WFOE there
start the preparation and process as early as
possible.
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