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Executive Summary

With hundreds of biflions of efectronic
documents being exchanged every day,
predictive coding and other technology-
assisted review protocols continue to gain
growing acceptance from practitioners and
courts facing overwhelming amounts of
data. Predictive coding combines human
review with teachable algorithms to review
and analyze large amounts of electronically-
stored information without requiring
altorneys or other reviewers to put eyes on
every document. When used correctly,
predictive coding is a game-changer for the
discovery practice, saving substantial time,
energy, and valuable resources
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Introduction

In 2015 alone, the number of e-mails exchanged every day totaled over 205 billion
and that figure is expected to grow to 246 billion e-mails per day by 2019.2
Authorities estimate that upwards of 90 percent of all business documents are
created electronically, with many of those documents never being reduced to paper
form.?

The need to use discovery tools to efficiently and effectively search this ever-
growing mass of electronically-generated data is evident, and predictive coding is
rapidly gaining momentum as the tool-of-choice for large-scale discovery marters.
Over four years ago, the Southern District of New York in Moore v Publicis Greupe'
approved the use of predictive coding to search for relevant electronically-stored
information (*ESI") in appropriate cases. Since coming to the forefront in Moore, the
need to employ rechnologies like predictive coding—and judicial acceptance of such
technologies—continues to grow.*

Predictive coding is here to stay, and those in the legal market should know what
it is and when and how to use it.

Predictive Coding: What is it?

Predictive coding® is a technological tool that uses advanced algorithms in
conjunction with human review to determine the relevancy of ESL In practice,
using predictive coding during the document review process involves a series of steps
that begins with subject-matter experts—typically the senior attorney and his or her
core team—manually reviewing a sample set of documents, known as a “seed set.”
The seed set is then used to train the predictive-coding software to recognize the
propertics of relevant documents, which are used to electronically code other
documents.”

In short, the predictive-coding sofrware will learn to evaluate the content, order,
and arrangement of documents to identify and distinguish relevant documents from
irrelevant documents, and it can do so in a way thar goes far beyond simple keyword-
searching. The review team then manually reviews these additional documents for
accuracy, adding documents to the seed set to further enhance the software’s
capability and accuracy. In other words, predictive coding software is capable of
iterative learning—meaning that the software continues to refine the coding of
documents based upon input over time.

Eventually, after the manual reviewers’ coding and the software’s coding
“sufficiently coincide,” the software may be deemed to have learned enough to
confidently predict the coding for any remaining documents.” To that end, through
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the use of such technology, the review
team “needs to only review a few
thousand documents to train the
computer,”! thereby potendally saving
thousands of hours and resources thar
would otherwise need to be devored to a
full, manual review.

[Plredictive coding is rapidly
gaming momentum as the
tool-ot-choice for large-scale
discovery mallers

Predictive Coding: When and
How to Use It?

In the 2012 landmark decision in
Moore, the Southern District of New
York held thar predictive coding is “an
acceptable way to search for relevant ESI
in appropriate cases.”? Since Moore,
predictive coding has largely been
approved by those courts that have
considered its use.”

The increased acceptance of predictive
coding is largely unsurprising given that
empirical data shows that predictive
coding produces significantly better
results than manual review—which is
subject to human-error and
inconsistency amongst review teams—at
a fraction of the time and expense.'
Notwithstanding, questions remain
regarding the practical use of predictive
coding.

Since Moore, courts have grappled
with whether the use of keyword
searches to narrow the pool of
potentially relevant documents prior to
the application of predictive-coding
software is appropriate. Moreover, courts
have considered to what degree litigants
must engage in transparency and
cooperation with respeet to the use of
the rechnology.

Use of Keyword Searches Prior

to Using Predictive Coding
Courts generally agree that keyword
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searches may be performed before using
the predictive-coding process. As one
court explained, the practice of
permitting parties to begin compiling
responsive documents comports with the
principle that “[t]esponding parties are
best situated to evaluate the procedures,
methodologies, and techniques
appropriate for . . . producing their own
electronically stored information.”"
However, keyword searches, standing
alone, are likely insufticient to identify
all responsive material. Instead, keyword
searches should be combined with
statistical sampling or other testing 1o
ensure that responsive ESI has been
sufficiently identified.

For example, in Biomet, the Northern
District of Indiana held that a party’s
initial keyword search to narrow the pool
of documents was appropriate and that
the party would not be required to start
over by using predictive coding on the
whole pool.™ In that case, before
utilizing predictive coding to identify
relevant ES], Biomet narrowed the pool
of documents from 19.5 million
documents to 2.5 million documents by
using keyword searches and removing
duplicates.'” Statistical sampling
projected that only “between .55 and
1.33 percent” of the documents excluded
as a result of keyword searching would
be responsive.™ Notwithstanding, the
plaintiffs refused Biomet's offer 1o
suggest additional keyword search terms
and argued that the initial keyword
search “tainted the process,™

Courts genorally agree that
keyword searches may be
performed before using the
predictive-coding process,

Accordingly, the plaintiffs argued that
Biomer should be required to repeat the
initial search for responsive documents

by applying predictive coding to all of

the 19.5 million documents.® The court
rejected the plaintiffs’ position, holding
that Biomet would not be required to
“go back to Square One” where the large
financial burden associated with
uncovering a small number of responsive
documents would violate the
proportionality standard under the
Federal Rules of Civil Procedure,”

The increased acceptance of
predictive coding is largely
unsurprising given (hal
empirical dati shows that
predictive coding praduces
significantly hetter results than
manual review-—which is
subject 1o human-error and
inconsistency amongsl review

teams-—at a fraction of the
time and expense. ™

In contrast to Biomet, other courts
have found keyword searching
insufficient when applied alone because
“the use of keywords without testing and
refinement (or more sophisticated
techniques) will in fact not be reasonably
calculated to uncover all responsive
material."? Given these contrasting
principles, whether or not initial
keyword searches will withstand scrutiny
may depend on case-specific factors,
such as the scope of the issues in the
case and the scope of the potentially
responsive ESI.

Cooperation and Transparency
in Using Predictive Coding

While the use of predictive coding
has been regularly approved by courts,
case law in the post-Moore legal
landscape generally stresses the
importance of cooperation and
transparency in its use.

For example, in Bridgestone Americas,
Ine v International Business Machines

n
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Corp,”* the Middle District of Tennessee
granted a party’s request fo use
predictive-coding technology on
documents that were previously
identified using mutually agreed-upon
search terms. The producing party, 1BM,
was “between one-third and one-half
completed” with its manual review of the
EST when it requested approval ro
employ predictive coding.® The court
recognized that the decision to permit
predictive coding was a “judgment call”
and permirted the use of the technology,
in part because the producing party
offered to provide its training documents
to opposing counsel. In its holding, the
court reiterated the importance of
communicating “on a frequent and open
basis” regarding the production.?

In conltrast 1o Biomet, other
courls have tound keyword
searching msutiicient when
applied alone because “the
use of heywaords without
testing and retinement (or
more sophisticated
techniques) will in fact not be
reasonably calculated 1o
uncover all responsive
matertal,”

Similarly, in In re Aetos,” the Western
District of Louisiana permitted the use
of predictive coding where the
predictive-coding protocol was
sufficiently transparent. Specifically, the
court ordered that the parties’ experts
would “have access to the entire sample
collection population to be searched,”
that they would lead the computer
training, and thac they would identify
privileged documents.® The court
further ordered the parties to meet to

review a random sample of documents
for quality-control purposes.™

The role of cooperation and
transparency with respect to seed sets is
often a hot topic with parties. Indeed,
Moore and its progeny left unanswered
whether parties must produce their seed
sets in order to satisfy the transparency
requirement. While some courts avoid
the need to answer this question where
the producing party voluntarily discloses
its seed set,™ other courts have
specifically rejecred attempts to obtain
the producing party’s sced set, holding
that the discoverability of such
information is subject to the traditional
limirations of relevancy under the
Federal Rules of Civil Procedure,

In Biome, for example, the court held
that a party’s request for production of
the seed set “reache[d] well beyond the
scope of any permissible discovery by
seeking irrelevant or privileged
documents used ro tell the algorithm
what not to find,"" Thus, where Biomet
had produced all relevant and
discoverable documents used in its seed
set, the court held that the opposing
party was not cntitled to know “how
[Biomet] went about identifying and
selecting the documents . . . that it has
produced” or “how Biomet used certain
documents before disclosing them.”™

Similarly, in Freedman v Heatherford
International Limited, the Southern
District of New York rejected a party’s
motion to compel the production of seed
searches, holding that “discovery on
discovery” would not remedy the
perceived discovery defects.™ In
Freedman, the plaintiffs alleged improper
tax practices in a class action against
Weatherford.” Weatherford engaged an
auditor to conduct an investigation of its
earning statements and announced it
would correct any errors in such
statements. The plaintitfs, in turn,

sought to compel the production of
cighteen e-mails uncovered in the
investigation along with the sced
documents, even though they conceded
that only three of the ¢-mails were likely
to be responsive.® Plaintiffs additionally
sought the production of a “report of the
documents *hit’ by search terms used in
connection with the , ..
[investigation].™ The court denied the
plaintiffs’ request, holding that, while “[i]
tis unsurprising that some relevant
documents may have fallen through the
cracks, ... the Federal Rules of Civil
Procedure do not require perfection.™
Accordingly, because a significant
percentage of the relevant documents
would have already been identified by
the contemplated searches, the plaintiffs
were not entitled to additional discovery
vis-a-vis the seed set.”

While courts have issued predictive-
coding protocols requiring the producing
party to disclose its seed set to opposing
counsel,® Magistrate Judge Peck—who
rendered the seminal decision in
Moore—has explained that the
production of a sced set is not the only
means of ensuring transparcncy.*!
Rather, a party can show that predictive
coding was used appropriately by several
methods, including “statistical estimation
of recall at the conclusion of the review,”
seeking “gaps in the production” and
“quality control review of samples from
the documents categorized as non-
responsive, ™2

Conclusion

While the law on predictive coding is
still developing, one thing is certain:
predictive coding is here to stay. As
Magistrate Judge Peck has proclimed:
“[Tt is black letter law that where the
producing party wants to utilize
[predictive coding] for document review,
courts will permir it,”*
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