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EMPLOYEE BENEFITS

401(K) AND 403(B) FUND AND FEE LITIGATION: EMPLOYERS, CAN
YOU ANSWER THESE FOUR QUESTIONS?
by Jordan Schreier

Most employers sponsoring 401(k) and 403(b) plans are well aware of
the large number of lawsuits filed over the past decade or so alleging
breach of ERISA fiduciary duty related to plan investment funds and
service providers. Unfortunately for plan sponsors (and their employees
who serve as investment related fiduciaries), the pace of these lawsuits
has increased this year, with more than 50 class action lawsuits filed
since the beginning of 2020.

While the specific claims in these lawsuits vary, the most common
allegations include that a plan’s fiduciaries:

- Paid excessive fees to the plan’s record keeper

- Failed to solicit competitive bids for record keeping and other plan
services

. Paid excessive investment management fees for investment funds

+  Maintained higher fee mutual funds when lower cost share class
mutual funds or similar, alternative investment vehicles were
available at lower fees

- Failed to timely remove underperforming investment funds

. Failed to properly monitor investment decision makers

Given the increasing pace of this litigation, now is a good time for
every plan sponsor to evaluate its own fiduciary processes related to
investment funds and service providers. In doing so, plan sponsors
should consider and be able to answer four important questions: How
much? Why/What? How do you know? Can you prove it?

How Much?

This question establishes the facts resulting from an employer’s
fiduciary process. Itincludes:

« How much are fees for each investment fund?

. How much of this cost are investment management fees and how
much are other fees (e.g., 12b-1 fees)?

+ How much of a fund’s cost is revenue sharing and how much, if
any, of the revenue sharing is rebated back to the plan or to the
investment fund that generated it, or otherwise used for the plan’s
benefit?

. How much fees are paid for by participants and on what basis?

. How much does the plan pay from plan assets to its record keeper,
investment adviser, auditor, attorney, or other service providers?

. How much is a reasonable fee to pay plan service providers, taking
into account the specific services provided?

Why/What?

This question gets to the heart of fiduciary procedure - how and why
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decisions were made.

« Why is each investment fund in the plan’s fund line-up, and what
purpose does each fund serve?

« Why are some asset classes used but not others?

- What is the rationale for including actively v. passively managed
investment funds?

- Why is a specific share class (if applicable) used and what dollar
level of investment is necessary to include a lower (or lower net)
cost share class?

+  Why does the plan’s investment line-up include (or not include)
alternative investment vehicles such as collective investment
trusts?

- What index and/or benchmark is an investment fund compared
to, and why?

« What happens if an investment fund underperforms its peers and/
or its benchmark (or other criteria) over various time periods?

- What are the criteria (quantitative and qualitative) for a plan
considering changes to its investment line-up?

. If the plan’s record keeper or investment adviser is paid as a
percentage of plan assets, why, or if paid a fixed fee, why?

- What services is the plan entitled to receive from its record keeper,
investment adviser and other service providers, and does the plan
actually use these services?

How Do You Know?

How do a plan sponsor and its employees serving as plan fiduciaries
(e.g., investment committee members) know the answers to the first
two questions? Answering “how do you know” requires plan sponsors
and fiduciaries to understand how their plans operate and tie decision
making to actual process.

- Whoarethe fiduciaries responsible for plan investment and service
provider decision making?

- Do the fiduciaries receive and review investment reports? How
often?

. Do these reports clearly explain how the plan’s investment line-up
performed compared to peers and benchmark (and other criteria)
and over various time periods?

« Do the fiduciaries receive and review a periodic analysis of fund
fees and know what is necessary for the plan to access lower cost
share classes or alternative investment vehicles?

« Do the fiduciaries receive and review the required annual ERISA
408(b)(2) disclosures?

Do the fiduciaries
professional?

. Do the fiduciaries receive and consider information about changes
in an investment fund’s manager, ownership, research capability,
and other non-investment factors?

. Does the plan periodically go to market (RFI, RFP, etc.) for its record
keeper and investment adviser, to help it understand current
market fees and services?

regularly consult with an investment
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Can You Prove It?

This question addresses a plan’s internal record keeping and a plan
sponsor’s and fiduciary’s ability to integrate and restate the answers to
the first three questions.

+ What documents designate the individuals responsible as
fiduciaries for plan investment and service provider decision
making and their acceptance of these responsibilities?

- Do the fiduciaries meet and keep written minutes of their
meetings, and if so, how detailed are the minutes? Do they reflect
recommendations made by professional advisers and substantive
discussions among the fiduciaries?

«  Does the plan maintain written material provided by its service
providers and for how long?

« How accurately can the plan’s fiduciaries answer the first three
questions or how much effort would it take to be able to do so?

The ability of plan sponsors and fiduciaries to answer these and
similar questions is an important part of a prudent fiduciary process.
It is also a key element of maintaining a retirement benefits program
that will be better able to help employees prepare for a financially
viable retirement. Plan sponsors that need assistance in establishing
and effectively maintaining a “best practices” based fiduciary process
should seek experienced legal counsel and professional investment
advice.

This client alert is published by Dickinson Wright PLLC to inform our
clients and friends of important developments in the field of labor and
employment law. The foregoing content is informational only and does
not constitute legal or professional advice. We encourage you to consult
a Dickinson Wright attorney if you have specific questions relating to any
of the topics covered.

FOR MORE INFORMATION CONTACT:

Jordan Schreier is a Member in Dickinson Wright's Ann
Arbor office and Chair of the Firm's Employee Benefits
and Executive Compensation Practice Group. His practice
primarily involves advising both for-profit and non-profit
employers on planning and compliance issues involving all aspects
of employee benefits, including welfare benefits, qualified retirement,
and other deferred compensation plans. He serves as legal counsel to

many 401(k) and pension investment and administrative committees.
He can be reached at 734-623-1945 or JSchreier@dickinson-wright.

com and you can visit his bio here.

WWW.DICKINSONWRIGHT.COM

DICKINSON WRIGHT

ARIZONA CALIFORNIA FLORIDA KENTUCKY MICHIGAN NEVADA OHIO TENNESSEE TEXAS WASHINGTONDC TORONTO


https://www.dickinson-wright.com/our-people/jordan-schreier?tab=0

	October 2020 1
	従業員の福利厚生
	How Much（幾らで）?
	Why/What（なぜ／何を）?
	How Do You Know（どのようにして知るか）?




