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Presentation Overview

• Spendthrift Trusts and examples
– Arizona law applies

– Assume no fraudulent transfers

• Basic Probate Provisions

• Beneficiary Designation of Insurance Policy to Revocable Trust
– How to review trust to determine if King case applies



What are the Elements of a Trust?

• Arizona Trust Code Section 14-10402(A):  A valid trust includes 
the following essential elements:
– A competent settlor

– The settlor indicates an intention to create  trust

– A definite beneficiary (or qualifies as a charitable trust, pet trust or 
purpose trust)

– The Trustee has duties to perform

– The same person is not the sole trustee and sole beneficiary.



What is a spendthrift trust?

• A trust that contains a spendthrift provision



What is a spendthrift provision?

• A term of a trust that restrains either voluntary or involuntary 
transfer of a beneficiary’s interest. §14-10103(18)

• Difficult to have a defective provision.  A term of a trust 
providing that the interest of a beneficiary is held subject to a 
spendthrift trust. §14-10502(B)

• The magic words are (on next page)…



Best Spendthrift Provision

• The interest of a beneficiary in the principal or income of any trust 
created hereunder shall not be subject to claims of his or her creditors, 
or others, or liable to attachment, execution, voluntary or involuntary 
assignment or transfer, or other process of law, and no beneficiary 
shall have any right to assign, transfer, encumber or hypothecate his or 
her interest in the principal or income of the trusts created under this 
instrument in any manner, except to the extent otherwise expressly 
provided in this instrument.



Rules for Creditors of Settlors – Rule No. 1

1. A creditor can reach assets held in a revocable trust 
created by the Settlor. §14-10505(A)(1)

– What is a revocable trust? Any trust unless the terms of the trust 
provide that it is irrevocable.  But see 14-10103(15) “Revocable” as 
applied to a trust means revocable by a settlor without the consent of 
any person.

– A revocable trust is also referred to as a “living trust.”

– Upon the death of a settlor, the trust becomes irrevocable.



Rules for Creditors of Settlors – Rule No. 2

2. Creditors can reach a decedent’s estate and revocable 
trust after the death of the settlor. §14-10505(A)(3).

– Creditors must file a claim in the probate estate within four months 
after the date of first publication.  Sections 14 -3801 and 3804.

– If there is no estate because all assets are held in trust, creditors may 
file a claim against the trust in same manner as probate.  Section 14-
6103.

– If no probate action is opened within 45 days after death, a creditor 
may open a probate estate. 14-3203(A)(7).



Rules for Creditors of Settlors – Rule No. 2

– If the estate is insolvent, there is a statute governing priority of 
creditors (§14-3805):

• Costs and expenses of administration

• Allowances (§14-2401 et seq.)

• Reasonable funeral expenses

• Debts and taxes with preference under federal law

• Reasonable and necessary medical and hospital expenses of the last 
illness of decedent, including compensation of persons attending him

• Debts and taxes with preference under the laws of this state

• All other claims



Rules for Creditors of Settlors – Rule No. 2

• Creditors may reach nonprobate assets other than a transfer 
of a survivorship interest in a joint tenancy of real estate to 
the extent that the probate estate is insufficient. §14-6102 
– Joint accounts

– Beneficiary deeds

– Vehicle transferred by ADOT beneficiary designation

– Does not include life insurance or inherited IRAs.



Rules for Creditors of Settlors – Rule No. 3

• A person is not a settlor of a trust in excess of the 
person’s share of contributions to the trust. §14-
10505(A)(1).

– This section does not abrogate applicable laws relating to 
community property.

– If a settlor contributed property to a trust and a third party 
also contributed property, then the creditor may only 
reach the property contributed by settlor-debtor.



Rules for Creditors of Settlors – Rule No. 4

• Creditors of the settlor can reach the 
maximum amount the trustee of an 
irrevocable trust can pay to or for his benefit.  
§14-10505(A)(2).  
– A self-settled trust is not prohibited under Arizona law, but creditors can reach 

any amount that may be paid to the settlor.  

– For example, a settlor may receive income from his own irrevocable trust.  
Creditors can reach.

– For example, a settlor creates a grantor retained annuity trust to receive an 
annual annuity payment and remainder to children or charity.  Creditors can 
reach annuity amount.



Rules for Creditors of Settlors – Rule No. 4

– Many irrevocable trusts allow a trustee to reimburse a 
settlor for the income taxes payable by the settlor for 
income taxes due from income of the trust (intentionally 
defective grantor trusts cause the settlor to be taxed on 
the income as a continuous gifting program without using 
gift exemption)



Rules for Creditors of Settlors – Rules No. 5 & 6

As a result of more complicated trusts such as spousal 
access trusts:

• A settlor of a trust for his spouse is not a settlor if he 
reacquires rights in the trust after the spouse dies. 
§14-10505(E)

• A person is not the settlor of a trust created by his 
spouse as a result of creating a trust for the spouse. 
§14-10505(E)



Rules for creditors of beneficiaries – No. 1

• A Trust is invalid if beneficiary may withdraw 
principal.  (See Mitchell, supra)  

– For example, if the beneficiary may withdraw the balance 
of the trust property at age 40, and the beneficiary is over 
the age of 40, creditors of the beneficiary may reach the 
property.



Rules for creditors of beneficiaries – No. 2

• The Trust is invalid if the beneficiary is the sole 
beneficiary and trustee.

– If there is a residual beneficiary, then the trust is not 
invalid because the beneficiary is not the sole beneficiary. 
See In Re Coumbe, 304 B.R. 378 (9th Cir. 2003).



Rules for creditors of beneficiaries – No. 3 and 4

• A creditor may not compel a distribution subject to Trustee’s discretion.  
A.R.S. 14-10504(A).

– For example, if the Trustee may distribute amounts:
• for the beneficiary’s health, education, support and maintenance;  

or 

• amounts in the sole discretion of the Trustee

the creditor may not compel a trustee to make any distributions.

• Even if the beneficiary is the Trustee, the creditor may not compel a 
distribution subject to Trustee’s discretion.  A.R.S. 14-10504(E).



How to Analyze Arizona Law Re: Trusts

• Review Arizona Trust Code.  Applicable to all trusts now.

• Sections 14-10501 et seq. apply to creditor issues.

• Section 14-10506 amended (see next slide)

• Compare the ATC provision to the UTC provision.  Review comments to 
UTC provision (usually instructive).

• Review Restatement (Second) of Trusts for interpretation of common law 
related to the rights and powers of creditors of beneficiaries.  See 14-
10106(B).

• Review Arizona case law (not California case law unless interp. Az law).



Recent Amendment to 14-10506(B)

• Section 14-10506 describes creditors’ remedies if a Trustee fails to 
make a mandated distribution within a reasonable time.  The definition 
of a mandatory distribution was amended (in S.B. 1204) and now 
includes:

– Distribution of income or principal that Trustee is required to make to 
beneficiary (e.g. all income quarterly);

– (new) Distribution at a stated age (e.g. 1/3 at age 30, ½ at age 35, balance at 
age 40);

– (new) Distribution pursuant to exercise of power of withdrawal (e.g. 5% at 
end of year); and

– Distribution at termination of trust.



Arizona Case Law
(spendthrift provision invalid)

• In Re Pugh, 274 B.R. 883 (D. Ariz. 2002) 

– Statute at time was 14-7706 – spendthrift provision is valid “even if the 
beneficiary was one of the multiple trustees of the trust,” but “is invalid if the 
sole beneficiary of the trust is also the sole trustee of the trust.”

– Trust provided that no beneficiary acting as trustee may exercise discretion 
without a co-trustee.  Co-Trustee did not know of acts of beneficiary/trustee.

– The court found that the beneficiary acted as the sole trustee.

– Would new ATC provisions change decision? Probably not because there does 
not appear to be another beneficiary.  GPOA. Arguments could use for validity:  
ATC 14-10504(A)(2) or ATC 14-10504(E)



Arizona Case Law
(spendthrift provision invalid)

• In Re Rhonda K. Mitchell, 423 B.R. 758 (E.D. Wisc. 2009)

– Is spendthrift clause technically valid?
• ATC applies.  ATC is inconsistent.  Definition in 10103 states “both voluntary and 

involuntary transfers.”  10502(A) states “either.”  Subsequently, amended to state 
“either.”

• Spendthrift provision in Trust provided “may not be voluntarily or involuntarily alienated 
or encumbered.”

– It does not matter what the spendthrift clause states.  The beneficiary could 
withdraw the entire principal immediately.  14-10106 provides Restatement 
(Second) of Trusts applies (specifically Section 153(2)).  



Arizona Case Law
(spendthrift provision invalid)

• In Re Kent, 396 B.R. 46 (Bankr. D. Ariz. 2008); see also In Re Messer, BAP No. AZ-11-
1505-JuPaD, Bk No. 11-03007 (9th Cir. Not for publication) (re: “annuities”)
– The annuities were not “trusts” under Arizona common law (14-10402 did not apply yet but is 

similar)

– Cannot argue spendthrift trust provision applies since contracts were not trusts.

• Debtors are not owners – life insurance companies are owners; Debtors are not settlors; 
Debtors are not beneficiaries – the Estate of Kimberly Kent was the beneficiary; No 
trustee.

– Debtors argued Patterson v. Shumate, 504 U.S. 753 (1992) applied to create a new exclusion 
(ERISA plan excluded).  Patterson was distinguishable: pension plan set up as a trust with  
trustee acting as a fiduciary and beneficiaries under the plan with an anti-alienation provision.

– A.R.S. 33-1125 (A)(7) does not apply because it applies to annuities owned by 
Debtor.



Arizona Case Law
(spendthrift provision valid)

• In Re Coumbe, 304 B.R. 378 (9th Cir. BAP 2003) (interpreting AZ law)
– Settlor creates testamentary trust (w/ spendthrift provision) naming children as primary 

beneficiaries.  If children predeceased settlor, grandchildren were secondary beneficiaries.

– Bankruptcy Court found that Debtor was the only beneficiary receiving distributions from 
Trust but that it was a valid spendthrift trust.

– Under 541(a)(5), debtor’s acquisition of a “bequest, devise or inheritance” within 180 days 
after filing of petition is property of estate.

• The Court determined that a distribution from a testamentary trust (within 180 days) turns on 
whether the distribution is from corpus or income.  A distribution of corpus (principal) is excluded 
if distributed from a testamentary trust within 180 days of filing.  A distribution of income from 
testamentary trust is included in property of estate because it is a bequest.  

• Distributions from a revocable trust are not included in the definition of “bequest, devise or 
inheritance.”



Case Study

• Attorney drafts trust that after death of settlor, the beneficiary is to receive income 
and amounts in the discretion of the trustee. The beneficiary is the trustee.  After 
death of beneficiary, the trust shall terminate and the trustee shall distribute 
remainder pursuant to Article X to beneficiaries listed.

• Settlor dies. Trust created for beneficiary.

• Beneficiary declares bankruptcy.

• Bankr. Court holds that trust is property of bankruptcy estate because the sole 
beneficiary is the sole trustee. 14-10402(A)(5). 

• Is this an accurate holding?

• See In Re Coumbe, supra and 14-10504(E).



Planning to Avoid Invalid Spendthrift Clause

• Retain beneficiary’s interest in trust (no staged 
distributions);

• Use clause to retain beneficiary’s interest in trust if 
creditor issues arise (14-10506(A) allows terms of 
trust to delay distribution to protect it);

• Use Trust Protector to amend distribution provisions 
if creditor issues arise;



Basic Probate Provisions You Need to Know

• A creditor of an estate must file a claim against the 
estate within four months after notice to creditors 
has been published. Sections 14-3801, 14-3804.

• If a Trustee of a Trust has not published notice to 
creditors, a creditor may have up to two years to file 
a claim. 14-3803.



Basic Probate Provisions You Need to Know

• If an estate is insolvent, the creditors are paid 
pro rata in order of priority.  14-3805.

a. Costs and expenses of administration

b. Allowances (§14-2401 et seq.) Very minimal - Homestead ($18k), Family ($12k), Personal

Property ($7k)

c. Reasonable funeral expenses

d. Debts and taxes with preference under federal law

e. Reasonable and necessary medical and hospital expenses of the last illness of decedent,

including compensation of persons attending him

f. Debts and taxes with preference under the laws of this state

g. All other claims.



Basic Probate Provisions You Need to Know

• Nonprobate transfers may be subject to creditor claims.  14-6101.  
There are exceptions (life insurance, IRAs, etc.)

– A nonprobate transfer does not include real property held as JTWROS. 14-
6102(I).

• In Re Chernushin, 2018 BL 27539 (D. Colo. 2018). 
Husband files Ch. 13 bankruptcy.  Converted to Ch 7.  
Husband dies.  Wife receives real property held as 
JTWROS. Trustee’s interest in property terminated.

– A nonprobate transfer includes a transfer by beneficiary deed.

• If no probate is filed, a creditor may open a probate 45 days after 

decedent’s death. 14-3203



Basic Probate Provisions You Need to Know

• Debtor has a claim against estate. Filing a petition in the 
bankruptcy action is sufficient to provide notice to the 
personal representative of the estate.  14-3804(2).

• Debtor inherited property from deceased mother on her date 
of death, not on the date that the probate was filed.  Four 
days before he filed his petition, his mother passed away.  The 
inherited property became property of the bankruptcy estate.



Beneficiary Designation of Life Insurance Policy
to Revocable Trust

• Insurance proceeds are exempt from creditor claims whether paid to a 
beneficiary or to a revocable trust. 14-10504(D)(2); 20-1131(A).

• In re Estate of King, 228 Ariz. 565, 269 P.3d 1189 (2012).  The court 
expanded the protection for beneficiaries by stating that the waiver of 
statutory protection must be specific.  The trust language that 
authorized trustee to pay debts of trust assets was not sufficient to 
waive statutory protection. Waiver must be specific (e.g. “The settlor 
authorizes the Trustee to pay estate taxes, expenses and settlor’s debts 
from any life insurance proceeds received by this Trust.”)



Arizona Case Law

• Midfirst Bank v. Barness, 2014 WL 6456046 
(Ariz. App. 2014).
– H owned term life insurance policy with W as beneficiary.

– In Jan 2011, H established trust with W as beneficiary and sister as Trustee. H transferred 
policy to Trust as owner but failed to change beneficiary to Trust. W remained beneficiary of 
policy.

– In Feb 2012, creditors obtained a default judgment against H&W.

– In Sep 2012, sister as Trustee identified Trust as beneficiary.

– In Oct 2012, H died.

– Proceeds were exempt from garnishment to satisfy either H or W’s debts.  It was not a 
fraudulent transfer because the Trustee made the change in beneficiary designation.  The 
proceeds were not H’s because they did not come into existence until he died.  Transfer to the 
Trust did not affect the creditors because the wife was also a beneficiary of the Trust.



Estate Planning Provisions

• Specifically provide that no clause in a revocable 
trust waives any rights under Section 20-1131.

• Specifically include a clause that the settlor intends 
for the trust assets to be protected from creditors.  
When create trust, need to be able to complete an 
Affidavit of Solvency.



Need more information?

• Contact me:

– rmiskell@dickinsonwright.com

– (602) 862-8133

• If you need copies of the materials, please contact 
me or my assistant, Kim Buckman 
kbuckman@dickinsonwright.com
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