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CONSTRUCTION
CONTRACTORS:  ARE YOU PROTECTED FROM THE 
CORONAVIRUS INFECTING THE PROJECT SCHEDULE?
by Chris Cornwall and Stephen Richman

An ounce of  prevent ion is  better  than a  pound of  cure,  so  the 
old  adage goes.   Al though contrac t ion of  the Coronavirus 
( “COVID -19”)  for tunately  remains  a  re lat ively  low r isk  in 
the United States,  COVID -19 st i l l  has  the abi l i t y  to  “infec t ” 
a  projec t  schedule  s imply  by reducing the supply  of  labor 
and mater ia ls  needed to  complete  the work .   To prevent 
such delays  and others  l ike  them,  contrac tors  should 
take precaut ionar y  measures  and fac tor  in  poss ible  labor 
and mater ia l  delays  to  schedules,  and any corresponding 
pr ice  impac t ,  result ing f rom the spread of  COVID -19. 
Contrac tors  need to  consider  impac ts  not  only  in  the 
United States,  but  for  impor ted construc t ion mater ia ls  as 
wel l  –  especia l ly  long lead i tems or  mater ia ls  f rom highly 
infec ted areas  ( i .e . ,  I ta l ian marble  or  Chinese steel ) .   I f 
faced with projec ts  requir ing mater ia ls  f rom highly 
af fec ted areas,  a l ternate  or  subst i tute  mater ia ls  may be 
an appropr iate  approach to  stay  on schedule.

Contrac tors  should discuss  potent ia l  delays  and cost 
impac ts  due to  COVID -19 dur ing negot iat ion of  the 
construc t ion documents.    Al though i t  i s  reasonable  to 
argue delay  impac ts  f rom COVID -19 is  a  “ force majeure” 
event  that  should ent i t le  a  contrac tor  to  an ex tension 
of  t ime,  the AIA or  ConsensusDocs  form agreements  do 
not  speci f ica l ly  address  pandemic  events.  To avoid this 
potent ia l  i ssue,  revis ions  to  the standard construc t ion 
documents  are  required.

§8.3 .1  of  the AIA A201 General  Condit ions  ident i f ies 
c i rcumstances  that  may be commonly  descr ibed or 
accepted as  force majeure events,  but  the term “force 
majeure” is  not  used or  mentioned in  the document.  
Thus,  to  avoid future  disputes  (or  worse,  l i t igat ion)  over 
delays  and cost  impac ts  due to  COVID -19,  we recommend 
our  c l ients  add the fol lowing language to  the AIA A201 
agreement :

§  8 . 3 . 1  T h e  C o n t ra c t  Ti m e  s h a l l  b e  e x t e n d e d  a n d 
C o n t ra c t o r  s h a l l  b e  e n t i t l e d  t o  a n  i n c r e a s e  i n  t h e 
C o n t ra c t  S u m  f o r  i t s  a d d i t i o n a l  G e n e ra l  C o n d i t i o n s 
a n d  i n c r e a s e d  co s t s  o f  l a b o r  a n d  m a t e r i a l s  t h a t 
a r e  a t t r i b u t a b l e  t o  o n e  o r  m o r e  o f  t h e  f o l l ow i n g 
I m p a c t s :  (1)  an ac t  or  neglec t  of  the O wner  or 
Architec t ,  of  an employee of  e i ther,  or  of  a  S eparate 
Contrac tor ;  (2)  by  changes ordered in  the Work ;  (3) 
by  labor  shor tages  and/or  disputes,  f i re,  unusual 
delay  in  del iver ies,  unavoidable  casualt ies ;  ( 4 ) 
d i s r u p t i o n s  i n  l a b o r  o r  m a t e r i a l s  r e s u l t i n g  f r o m  a 

h e a l t h  c r i s i s  r e g a r d l e s s  o f  w h e t h e r  a n  i n f e c t i o u s 
d i s e a s e,   e p i d e m i c,  p a n d e m i c  o r  i s o l a t e d  t o  a r e a s 
f r o m  w h i c h  s u c h  l a b o r  a n d  m a t e r i a l s  a r e  s u p p l i e d ; 
(5 )  by  delay  author ized by the O wner  pending 
mediat ion and binding dispute resolut ion;  (6)  by 
abnormal  weather  condit ions ;  (7)  by  other  causes 
beyond the Contrac tor ’s  control  that  just i fy  delay ; 
(8)  by  adverse  government  ac t ions,  inc luding but 
not  l imited to  tar i f fs  and embargoes ;  and/or  (9) 
by  any Ac t  of  God render ing per formance of  the 
Contrac t  impossible  or  imprac t ical .   Any t ime gained 
by the Contrac tor  on the Projec t  Schedule  shal l  not 
be of fset  against  any delays  as  descr ibed herein .

 
§6 .3 .1( j )  of  the ConsensusDocs  200 agreement  references 
“epidemics” as  a  cause beyond the control  of  a  Construc tor, 
but  i t  i s  wise  to  expand the def in i t ion in  a  s imi lar  manner 
noted above;  to  avoid any ambiguit y,  pandemic  events  are 
included as  wel l .   Potent ia l  pr ice  impac ts  may be addressed 
in  the same sec t ion,  or  separately  in  the ConsensusDocs 
200.1  Amendment  No.  1  per ta ining to  Potent ia l ly  Time 
and Pr ice - I mpac ted Mater ia ls .

Paying attent ion to  detai l  and rapidly  adapt ing to 
changing c i rcumstances  is  what  we do at  Dick inson Wright 
PLLC.   For  addit ional  information,  p lease contac t  any of 
our  of f ices  throughout  the United States  and in  Canada.  
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