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APPELLATE PRACTICE

Do Peremptory Supreme Court Orders Constitute Binding
Precedent?

Recently on the State Bar of Michigan Appellate Practice Section’s listserv, a ques-
tion came up concerning the extent to which peremptory orders issued by the
Supreme Court constitute binding precedent. The answer depends on whether such
orders contain a rationale that can be understood.

Const 1963, art 6, § 6 provides that “[d]ecisions of the supreme court . . . shall be
in writing and shall contain a concise statement of the facts and reasons for each
decision.” The seminal Supreme Court decision construing this provision is People v
Cralll In Crall, the Supreme Court held that the Court of Appeals erred in reject-
ing a Supreme Court order as “not binding precedent.”? The order, issued in Pegple v
Bailey,3 found that “[t]he defendant waived the issue of entrapment by not raising it
prior to sentencing.” Finding “no basis” for the Court of Appeals’ conclusion that the
order in Bailey was not binding precedent, the Supreme Court in Cra// observed that
“[t]he order in Bailey was a final Supreme Court disposition of an application, and
the order contains a concise statement of the applicable facts and the reason for the
decision.” Thus, the Cra// Court held that the Court of Appeals should have fol-
lowed Bailey and rejected a similarly unpreserved entrapment issue.

Numerous Court of Appeals decisions since Cra// have variously stated that a
peremptory Supreme Court order constitutes binding precedent if the Court of
Appeals “can determine the applicable facts and the reason for the decision,”® if the
order “can be understood,”” or if the order contains “an understandable rationale.”8

This also includes situations where the Supreme Court’s “rationale” is actually
contained in another decision incorporated into the order by reference. In Mullins v
St Joseph Mercy Hosp,? the Court of Appeals observed that it “consistently has
adhered to the principle that the Michigan Supreme Court’s summary disposition
orders constitute binding precedent when they finally dispose of an application and
are capable of being understood, even by reference to other published decisions.”20

Sometimes a Supreme Court order may even reference a Court of Appeals dis-
senting opinion. For example, in Evans & Luptak, PLC v Lizza,'! the Court of
Appeals relied on an analysis of an ethical rule contained in a Court of Appeals dis-
sent because the Supreme Court’s order reversing the Court of Appeals majority’s
decision expressly stated that it “agree[d] with the Court of Appeals dissent’s discus-
sion of [the] principles pertaining to [the ethical rule].”12

In sum, whether a peremptory Supreme Court order may properly be relied on as
binding precedent essentially turns on whether the Court’s rationale for its decision
can be understood and applied beyond the circumstances of the particular case.

ISSUES PENDING IN THE SUPREME COURT
Does MCL 500.3174 Extend the “One-Year-Back” Rule for Claims
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A peremptory Supreme Court order constitutes binding precedent if the Court of Appeals “can determine
the applicable facts and the reason for the decision,”¢ if the order “can be understood,”? or if the order

contains “an understandable rationale.”

Filed Through the Michigan
Assigned Claims Facility?

Bronson Methodist Hosp v Allstate Ins
Co, 286 Mich App 219; 779 NW2d 304
(2009),1vgtd _ Mich ___ (Docket
No. 140301, October 27, 2010)

In a case involving the recovery limita-
tion provision contained in the Michigan
no-fault insurance act (the “one-year-
back” rule), the Michigan Supreme Court
recently granted leave to decide whether
MCL 500.3174, the assigned claims plan
notice and commencement section of the
no-fault act, extends the recovery limita-
tion as it applies to claims filed through
the Michigan Assigned Claims Facility
(“MACE”).13 |

Bronson Methodist Hospital provided
medical treatment to an uninsured driver
from December 30, 2006 through
January 5,2007. On December 14,
2007, Bronson Methodist Hospital sub-
mitted an application to the MACF
seeking recovery of the expenses. The
MACEF assigned the claim to Allstate
Insurance Company on January 7, 2008.
When Allstate refused to pay the claim,
Bronson Methodist Hospital filed suit
on February 6, 2008.

The trial court, however, granted
summary disposition to Allstate, con-
cluding that Bronson Methodist
Hospital’s claim was precluded by the
no-fault act’s one-year-back-rule, which
provides that a claimant “may not recov-
er benefits for any portion of the loss
incurred more than 1 year before the
date on which the action was com-
menced.”™* The trial court reasoned that
under a strict application of the one-
year-back rule, none of the expenses
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incurred by Bronson Methodist Hospital
could be recovered because all of the
medical services were performed more
than one year before the action was
commenced.

On appeal, Bronson Methodist
Hospital argued that MCL 500.3174,
which governs notice to the MACF and
commencement of actions against insur-
ers to whom claims have been assigned,
extended the recovery limitation with
respect to assigned claims. MCL
500.3174 provides:

A person claiming through an
assigned claims plan shall notify the
facility of his claim within the time
that would have been allowed for fil-
ing an action for personal protection
insurance benefits if identifiable cov-
erage applicable to the claim had
been in effect. The facility shall
promptly assign the claim in accor-
dance with the plan and notify the
claimant of the identity and address
of the insurer to which the claim is
assigned, or of the facility if the
claim is assigned to it. An action by
the claimant shall not be commenced
more than 30 days after receipt of notice
of the assignment or the last date on
which the action could have been com-
menced against an insurer of identifi-
able coverage applicable to the claim,
whichever is later. [Emphasis added.]

Relying on MCL 500.3174, Bronson
Methodist Hospital argued that because
it filed suit (February 6, 2008) within 30
days of when the claim was assigned to
Allstate (January 7, 2008), it was not
precluded from recovering the medical
expenses it incurred.

The Court of Appeals, however,
agreed with the trial court that “MCL
500.3174 does not extend the recovery
limitation found in MCL 500.3145(1).”
The Court observed that MCL
600.3145(1) contains both a one-year
statute of limitations period (generally
requiring an action to be commenced
“within 1 year after the most recent
allowable expense . . . has been incurred”)
and a recovery limitation (providing that
a claimaint “may not recover benefits for
any portion of the loss incurred more
than 1 year before the date on which the
action was commenced”). The Court rea-
soned that although MCL 500.3174
extends the statute of limitations period
for assigned claims to “30 days after
receipt of notice of the assignment” such
that Bronson Methodist Hospital’s action
was timely commenced, the “recovery of
benefits remains subject to the one-year-

back rule.” The Court explained:
In sum, MCL 500.3174 does not

extend the recovery limitation found
in MCL 500.3145(1), because the lan-
guage used by the Legislature in MCL
500.3174 unambiguously describes
only an extension of the statute of lim-
itations period.

The application of the recovery limi-
tation therefore precludes Bronson
Methodist Hospital’s claim. The
one-year-back rule draws a strict line,
which must be followed even with
unfair results. Because Bronson
Methodist Hospital commenced this
action on February 6, 2008, it was
precluded from recovering any bene-
fits for treatment occurring before
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The Michigan Supreme Court recently granted leave to decide whether MCL 500.3174, the assigned claims
plan notice and commencement section of the no-fault act, extends the recovery limitation as it applies to
claims filed through the Michigan Assigned Claims Facility.

February 6, 2007. Bronson Methodist
Hospital last treated Brown on
January 5, 2007. Thus, Bronson
Methodist Hospital is no longer
entitled to recover any of the medical
expenses it provided to Brown.

In response to the Court of Appeals’
decision, Bronson Methodist Hospital
filed an application for leave to appeal
with the Supreme Court on January 4,
2010. After initially holding the case in
abeyance pending its decision in Univ of
Mich Regents v Titan Ins Co, 487 Mich
__ (2010), which addressed the extent
to which certain state entities are exempt
from the one-year-back rule, the
Supreme Court granted leave to appeal
in an order entered on October 27, 2010.

The Bronson case is significant not
only because it involves an issue of first
impression concerning the interplay
between MCL 500.3145(1) and MCL
500.3174, but because it will require the
new Supreme Court majority to decide
whether, as the Court of Appeals held,
the statutory language is plain and
unambiguous, or whether there is room
for an interpretation that would avoid
what the Court of Appeals suggested is

”»

an “unfair result[]

COURT OF APPEALS
Mootness Doctrine — Did the
Michigan Court of Appeals
Expand the Ability of a Party to
Satisfy a Judgment and Yet Still
Pursue an Appeal?

Michigan’s Adventure, Inc v Dalton Twp,
__ MichApp__;_ NW2d___
(2010) (Docket No. 292148) (October
21,2010)
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Michigan has long recognized the “gen-
eral rule” that “a satisfaction of judgment
is the end of proceedings and bars any
further effort to alter or amend the final
judgment.”5 This principal operates to
render any appeal from a voluntarily sat-
isfied judgment moot. In Horowitz v
Rott,16 when “confronted with the ques-
tion whether [it] may review a judgment
which has been satisfied and no longer
exists,” the Court concluded:

[w]hen the judgment was rendered,
two courses were open to defendant.
He could satisfy the judgment or
review it in this court; he could not
do both. He chose by his voluntary
act to satisfy it. When the judgment
was satisfied, the case was at an end.
[Id. at 372.]

Subsequent Michigan decisions have
identified at least two exceptions to this
general rule. First, while the mootness
rule applies “as long as the appeal or
review might result in putting at issue
the right to the relief already received . . .
there is no waiver of appeal where the
appeal addresses an issue collateral to the
benefits already accepted.”7 .

Second, Michigan courts have differ-
entiated between voluntary and involun-
tary satisfactions of a judgment. Where
a party satisfies a judgment “by his vol-
untary act,” any subsequent appeal of the
judgment is moot.18 By contrast, where
a judgment is “involuntarily satisfied,” a
party does “not waive [its] right to
appeal,” and any such “appeal is not
moot.”19

Most commonly, “involuntary” satis-
faction of a judgment is accomplished by
means of garnishment.20

Involuntary satisfaction has also been
found to exist where a third party satis-

fies a judgment and the party against
whom judgment has been rendered did
not consent to the third party’s satisfaction
of the judgment.2! Therefore, outside of
involuntarily satisfaction of a judgment
due to garnishment, or satisfaction by a
third party to which was not consented to,
it has generally been the case that any
other satisfaction of a judgment renders
moot an appeal by the party against
whom the judgment was rendered.
However, in Michigans Adventure, Inc v
Dalton Twp,?? the Court of Appeals
appears to have broken from this general
rule. There, Dalton Township appealed
an order of the Michigan Tax Tribunal
vacating the Township’s special assess-
ment against Michigan’s Adventure, Inc.
Michigan’s Adventure argued that Dalton
Township’s appeal was moot “on the
ground that [the Township] satisfied the
judgment ordered by the [Michigan Tax
Tribunal].”2> The Court of Appeals
rejected this argument in a footnote,

holding:

[B]lecause neither the tribunal nor
the Court of Appeals granted a stay,
[Dalton Township] was obligated to
comply with the tribunal’s judgment.
MCR 7.209(A)(1). The fact of com-
pliance does not render moot an
appeal of the substantive issue.24

In support of its conclusion, the
Court of Appeals relied solely on MCR
7.209(A)(1), which provides in relevant
part that “[e]xcept for an automatic stay
pursuant to MCR 2.614(D), an appeal
does not stay the effect or enforceability
of a judgment or order of a trial court
unless the trial court or the Court of
Appeals otherwise orders.”

This holding appears to run counter
to the “voluntary/involuntary satisfac-
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Where a judgment is “involuntarily satisfied,” a party does “not waive [its] right to appeal,”
and any such “appeal is not moot.”

tion” dichotomy set forth by previous
cases, such as Kusmierz. Those cases
imply that compliance with or satisfac-
tion of a judgment, even one which has
not been stayed pending appeal, is con-
sidered “voluntary” and renders any sub-
sequent appeal moot. The contary hold-
ing in Michigan’s Adventure, which does
not address those longstanding cases,
appears to stand for the proposition that
where a party seeks a stay of a judgment
which is not granted by the trial court or
Court of Appeals, its subsequent satis-
faction of, or compliance with, the judg-
ment does not preclude the party from

pursuing an appeal.
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