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It’s Official - Implementation of Final Rule on 
Disability Claims Procedures Formally Delayed
By Eric W. Gregory

On November 24, 2017, the Department of Labor (“DOL”) Employee 
Benefits Security Administration (“EBSA”) formally delayed the 
applicability date of previously issued final regulations imposing new 
claims procedures to disability claims. According to the final rule, these 
procedures will now apply starting April 2, 2018.

Are These Rules Only Applicable to “Disability” Plans?

These rules apply to any “claims for disability benefits” made pursuant 
to an employee benefit plan covered by ERISA, and are not limited to 
disability plans. Therefore any plan that provides for benefits based 
on a disability determination, including 401(k), pension, and other 
retirement plans, is affected by this rule change.

What Becomes Effective on April 2, 2018?

The new claims procedures, originally announced on December 16, 
2016, will impose procedural protections similar to those currently 
in place under the Affordable Care Act (“ACA”) to any plans that allow 
disability claims. 

The rule amends the claims and appeals regulations issued under 
ERISA Section 503 to require that:

•	 Claims and appeals be adjudicated in a manner designed to 
ensure independence and impartiality of the persons involved in 
making the decision;

•	 Benefit denial notices contain a full discussion of why the 
plan denied the claim and the standards behind the decision, 
including the basis for disagreeing with the views of health care 
professionals, vocational professionals, or with disability benefit 
determinations by the Social Security Administration;

•	 Claimants be given timely notice of their right to access their entire 
claim file and other relevant documents and must be allowed to 
present evidence and testimony during the review process;

•	 Claimants be given notice and a fair opportunity to respond 
before denials at the appeals stage are based on new or additional 
evidence or rationales;

•	 Claimants be permitted to seek court review of a claim denial 

based on a failure to exhaust administrative remedies under 
the plan, if the plan failed to comply with the claims procedure 
requirements unless the violation was the result of a minor error;

•	 Certain rescissions of coverage be treated as adverse benefit 
determinations triggering the plan’s appeals procedures; and

•	 Required notices and disclosures issued under the claims 
procedure regulation are written in a “culturally and linguistically 
appropriate” manner.

How Do These New Claims Procedures Affect Employers?

With respect to employers that maintain self-funded disability plans or 
retirement plans with benefits based on disability determinations, plan 
documents and summary plan descriptions will need to be updated. 
Additionally, new compliant procedures will need to be put into place. 
For employers that maintain insured disability plans, communication 
with the insurance carrier to discuss how the new procedures will be 
applied and documented will be important. 

Employers may consider amending their retirement plans so that the 
definition of disability relies on the determination of a third party, 
such as the Social Security Administration or the employer’s long-
term disability carrier. In that case, the disability claims rules generally 
would not apply to the retirement plan.

Conclusion

The EBSA stated that delay “is necessary to enable the Department of 
Labor to carefully consider comments and data [… and] to examine 
regulatory alternatives that meet its objectives of ensuring the full and 
fair review of disability benefit claims while not imposing unnecessary 
costs and adverse consequences.” Therefore, it is possible that further 
delays or changes may be forthcoming to these disability claims rules. 
It is also possible that they will be rescinded completely.

Please contact the author of this Alert or any member of the Dickinson 
Wright employee benefits practice team if you have any questions 
about the disability claims rules, need assistance in developing 
appropriate claims language, or in reviewing insurance carrier 
documents.

This client alert is published by Dickinson Wright PLLC to inform our clients 
and friends of important developments in the field of employee benefits 
law.  The foregoing content is informational only and does not constitute 
legal or professional advice.  We encourage you to consult a Dickinson 
Wright attorney if you have specific questions relating to any of the topics 
covered.
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https://www.gpo.gov/fdsys/pkg/FR-2017-10-12/pdf/2017-22082.pdf
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FOR MORE INFORMATION CONTACT:

Eric W. Gregory is an associate in Dickinson Wright’s Troy 
office. He can be reached at 248.433.7669 or egregory@
dickinsonwright.com. 

Cynthia A. Moore is a member and practice department 
manager in Dickinson Wright’s Troy office. She can be 
reached at 248.433.7295 or cmoore@dickinsonwright.com. 

Deborah L. Grace is a member in Dickinson Wright’s Troy 
office. She can be reached at 248.433.7217 or dgrace@
dickinsonwright.com. 

Jordan Schreier is a member in Dickinson Wright’s 
Ann Arbor office. He can be reached at 734.623.1945 or 
jschreier@dickinsonwright.com. 

Roberta P. Granadier is of counsel in Dickinson Wright’s 
Troy office. She can be reached at 248.433.7552 or 
rgranadier@dickinsonwright.com. 

	


