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Introduction

A wholly foreign-owned enterprise (WFOE)
is a common investment vehicle for foreign
enterprises that conduct business in main-
land China. Setting up a WFOE does not
require the involvement of Chinse inves-
tors and is often a preferred choice for for-
eign investors. However, the procedure for
setting up a WFOE in China is much more
complicated than what we experience in
the United States. This article provides legal
practitioners with detailed information on
how to set up a WFOE in China.

Overview of the Chinese Legal
System

Under the Constitution of China,' “the state
hierarchy consists of the central, provincial,
municipal, county, township, and village lev-
els.”? At the central level, the National Peo-
ple’s Congress (NPC), the State Council, the
Supreme People’s Courts, and the Supreme
People’s Procuratorate possess the legisla-
tive power, the executive power, the judicial
power, and the procuratorial power respec-
tively.> At the local level, the governmental
structures are similar to those at the central
level.* The relationship between the central
and local authorities has been described as
follows:

Under China’s system, all sovereign

state power resides in the central level

authorities (as elected by the people)
and the power that is enjoyed by pro-
vincial level authorities and below is
delegated power from the central level
authorities. This should be contrasted
with the U.S. federal system in which
the fifty states are sovereign enti-
ties and exercise all sovereign power
except those delegated to the federal
government by the U.S. Constitution.’

As a civil-law country,® the statutes, regu-
lations, and various stipulated rules consti-
tute China’s legal norms.” Legal practitioners
not only need to know the basic laws and

the administrative regulations, but also the
implementing rules, orders, measures, and
circulars.

Corporate Law in China

In the field of corporate law in China, the
leading statute is the Company Law, which
became effective in 1994 and was revised
in 1999, 2004, 2005, and 2013.° In addition
to various rules and regulations related to
the general corporate law, there are special
laws and regulations on foreign-invested
enterprises, which include the equity joint
ventures (EJVs),"” the cooperative joint ven-
tures (CJVs)," and the wholly foreign-owned
enterprises (WFOEs)."? These entities share
the common rules of the general corporate
law and are subject to their special rules and
regulations at the same time."

Setting up a WFOE in China

Several steps and governmental authori-
ties will be involved in setting up a WFOE
in China. The first step is to obtain the
advance name registration at the State or
local Administration for Industry and Com-
merce (“SAIC” or “AlIC”); the second step
is to obtain an approval for setting up the
WFOE at the local branch of the Ministry of
Commerce (“MOFCOM”); the third step is
to formally register the WFOE with the local
AIC; and the follow-up step is to complete a
series of post-registration procedures at vari-
ous relevant organizations to fully operate
the business.

Step Ome: Obtain the Advance Name
Registration for WFOE

Applying for a Chinese name with the regis-
tration authority is the preliminary process to
establisha WFOE."* As part of the registration
process, and depending on whether or not
the WFOE’s name includes the character of
“China” and whether the registered capital'
of the company will reach RMB 50,000,000
(about USD $7.7 million), the SAIC or the
AIC will have the authority to grant a name
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to the company.'® Generally speaking, acom-  (e.g, investor’s articles of incorporation, pho-
pany’s name is composed of the administra-  tocopy of the passport of the legal represen-
tive division, trade name, industry name, tative who signs the application form, etc.).?!
and the type of entity."” In Shareholder Agree-  The application form for the name registra-
ments and Joint Ventures in China,” the author  tion itself will contain the information of the
provides a concise introduction about the  new company’s proposed name, domicile,
Chinese enterprises’ names: the amount of registered capital, type of en-
The names of Chinese enterprises tity, business scope, and investor’s name and
reveal more information than do the nationality.”? The AIC will either approve or
names of Western companies. Only disapprove the proposed name within one
certain companies may use the word day of the application and will issue an Ap-
“national” in their name and, if a proval Notice of Advance Name Registration
company has national, China, or simi- to the investor on approval.®
lar characters in its name, its forma-
tion must have been approved by the Step Two: Obtain an Approval from
Administration of Industry and Com- MOFCOM
merce at the Central Government level. Following the Advance Name Registration
Similarly, a name preceded by or con- at the AIC, the next step is to apply with the
taining a provincial designation must local branch of MOFCOM for establishing the [T]he
be approved by the provincial admin- WEFOE. At this step, the documents required
istration of industry and commerce include (1) an application letter that includes procedure
and, if the name contains a municipal- the information about the investor(s) and the ~ for setting
ity’s name, it must be approved by the legal representative of the WFOE; (2) a feasi- ub a WFOE
municipal administration of industry bility study report that explains the business | p . .
and commerce. The name of a Chinese scope, business plan, and financial projection 111 China is
enterprise therefore identifies the level of the WFOE; (3) articles of association of the much more
of the Administration of Industry and WFOE, which must include the business pur- 1; d
Commerce to which it reports and pose, investment scale, organizational frame- complicate
by which it is periodically inspected. work, and the powers and duties of the offi- than what we
Together with the enterprise’s address, cers, foreign exchange, and labor manage- eXperiel’lCC

one can determine the specific office

of the Administration of Industry and

Commerce that will maintain records

on the enterprise. The name of the

enterprise should also reveal whether
the company is incorporated under

The Company Law and whether it is a

joint stock company or a limited liabil-

ity company.®

From a company’s name, people can in-
stantly know where the company is regis-
tered, its business industry, and the type of
entity. Assuming that a company has the
name “Beijing Xinmei Zhuangshi Ltd.,” then
“Beijing” is the place where the company
is registered. “Xinmei” is the trade name,
which means fresh and beautiful. “Zhuang-
shi” means decoration and is the industry
name. “Ltd” indicates that the company is a
limited liability company.*

To apply for the advance name registra-
tion, the following documents are required:
(1) an application form for the name registra-
tion; (2) power of attorney authorizing a spe-
cific person handling the registration mat-
ters on behalf of the company; and (3) other
documents that may be required by the AIC

ment; (4) a list of names of the WFOE's legal
representative, director(s), supervisor(s) and
manager, coupled with their appointment
letters and a copy of their ID card; (5) a nota-
rized and authenticated certificate of incor-
poration of the investor(s), a copy of a cred-
itability letter issued by a financial institute
to the investor; (6) a written letter from the
local government of county-level or above
in which the WFOE will be established; (7)
a list of items to be imported from foreign
countries; and (8) other documents that may
be required.* On receiving all the necessary
documents, the MOFCOM will have up to 90
days to make a decision whether to approve
the proposed establishment of the WFOE.»
To better understand the documents re-
quired during the WFOE's registration pro-
cess, it is necessary to understand the term
“legal representative,” who is an individual
who is authorized by the board of directors
to act on behalf of the company.?® Only the
chairman of the board, the executive direc-
tor, or the company’s general manager is
qualified to be the legal representative of
the company.” “Although the legal repre-
sentative may entrust another person, e.g. a

in the United
States.
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deputy manager, with the power to act as his
[or her] agent (i.e. not as a direct agent of the
company), each company in China is only al-
lowed to have one legal representative.”

As for the importance of a company’s le-
gal representative:

“The legal representative” exercises
considerable authority within a Chi-
nese enterprise and normally has the
power to bind the entity. The legal rep-
resentative is of sufficient importance
that his or her name must be registered
with the [registration authority] along
with a copy of his or her signature.”

The “legal representative...is similar to an
agent under U.S. law. [It] is the designated
natural person that has authority to act on
behalf of and to bind the company.”*

[Chinese (PRC)] authorities wanted
to ensure that questions concerning
the legal effectiveness of the acts of a
company did not arise and therefore
required that every company have a
legal representative whose acts clear-
ly bind the company. In addition, by
exposing the legal representative to
civil and criminal liability for the mis-
deeds of the corporation, PRC authori-
ties sought to dilute the principle of
limited liability in order to discourage
corporate misbehavior.*

Besides the “legal representative,” an-
other term that it is essential to understand is
the “articles of association,” which are very
different from the articles of incorporation in
the United States. A company established in
China is required to file its articles of associa-
tion with a registration office; however, the
articles of association are not a public docu-
ment.* Because shareholders may specify any
matters they deemed necessary in the articles
of association,®® which often include detailed
internal governance, the articles of associa-
tion in China turn out to be more like a com-
pany’s bylaws in the United States. Generally
speaking, the articles of association include
(i) the company’s name and domicile; (ii) the
company’s business’s scope; (iii) the regis-
tered capital; (iv) the shareholders’ names;
(v) the shareholders’ rights and obligations;
(vi) the form and amount of shareholders’
capital contributions; (vii) the company’s or-
ganization and the methods of its formation,
the organization’s functions and powers, and
its procedural rules; (ix) the legal representa-
tive; and (x) other matters deemed necessary
by the shareholders.* Shareholders must af-

fix their signatures and seals to the compa-
ny’s articles of association.”

Step Three: Formal Registration of the WFOE
with the AIC

Within 30 days of obtaining the approval from
the MOFCOMV,, the investor(s) must file with
the AIC for formal registration.** Documents
required at this step include (1) an applica-
tion for registration signed by the chairman
of the board; (2) articles of association of the
WEFOE and the certificate of approval from
the MOFCOM,; (3) a feasibility study report;
(4) a notarized and authenticated Certificate
of Incorporation of the investor; (5) a cred-
itability letter issued by a financial institute
to the investor; (6) the name list of the legal
representative, director(s), supervisor(s), and
manager(s) with their appointment letters
and a copy of ID card; and (7) other docu-
ments that may be required by the AIC.*" In
this step, many documents required by the
AIC are the same as those submitted to the
MOFECOM at the second step; therefore,
duplicate originals are often required. The
AIC will have 30 days to complete the veri-
fication of the registration application and
issue the business license for the WFOE.
The WFOE is legally established on the date
when its business license is issued.*

Post-Registration Matters

Immediately after obtaining the business
license from AIC, the WFOE must complete
several post-registration matters, including
making a set of seals (i.e., the corporate seal,
the financial seal, and the legal representa-
tive’s signature seal) at the Public Security
Bureau,” applying for an Enterprise Orga-
nization Code with the Bureau of Quality
and Technical Supervision,” making a reg-
istration with the Administration of For-
eign Exchange to obtain a Certificate of For-
eign Exchange Registration,” opening bank
accounts (both a foreign exchange account
and a RMB bank account),” completing local
and state tax registration,” etc. The WFOE
may hire employees and must enter into
a written employment contract with each
employee.# The WFOE must also pay the
social insurances for its employees, which
include pension, medical and hospitaliza-
tion, and unemployment and housing fund.*

Conclusion

Foreign-invested enterprises in China
(i.e., EJV, CJV, and WFOE) generally share
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the similar registration procedures and fol-
low registration steps that are similar to
those described in this article. Because set-
ting up a WFOE does not require contract
negotiations between foreign investors and
Chinese investors, it usually takes less time
to set up a WFOE than to set up an EJV or
CJV. However, due to different government
authorities and the amount of documents
involved, it is quite typical for foreign inves-
tors to take three to six months to set up a
WFOE in China. Therefore, it is advisable
that foreign investors who plan to conduct
business in China and set up a WFOE there
start the preparation and process as early as
possible.
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