
Next time your clients are seeking growth or 
expansion into a new market — tell them to 
consider First Nations. 

For many First Nations across Canada, the Indian 
Act regulates real and personal property, resulting in a 
unique land tenure and enforcement system. Add to 
that the need to consider case law dealing with the 
application of provincial and federal laws, and lawyers 
can be wary of transactions involving First Nations. 
There are several lawyers now familiar with the prac-
tice, though, who can act as trusted advisors and help 
you and your clients overcome these differences. 

For example, few are aware that lenders can con-
tract around certain Indian Act provisions. A First 
Nations capital corporation did just that, and its 
lending documents were successfully upheld by the 

Manitoba Court of Appeal in Tribal Wi-Chi-Way-
Win Capital Corp. v. Stevenson [2009] M.J. No. 
232. The court was guided by an earlier decision of 
the Supreme Court of Canada in McDiarmid Lum-
ber Ltd. v. God’s Lake First Nation [2006] 2 S.C.R. 
846, where Chief Justice Beverley McLachlin stated 
that provincial credit regimes are designed to apply 
universally. Lawyers must be vigilant and ensure that 
borrowers understand the contractual waivers and 
acknowledgements in these types of transactions to 
ensure enforceability of provincial credit regimes. 

In addition, new tools have been created to assist 
First Nations in bridging the regulatory divide. 

First Nations Land Management Act (FNLMA)

On March 3, an additional 19 First Nations opted into 
a framework agreement to remove from application 
approximately 34 provisions of the Indian Act. The 
FNLMA is enabling legislation that can create stronger 
local decision-making for land use and asset manage-
ment by First Nations. The act will reduce transaction 
costs and enable First Nations to attract businesses. 

Leasing and land development under the Indian Act 
is constrained by a long-term leasing process that 

requires the Crown to enter into the commercial lease 
on behalf of First Nations, resulting in a process that can 
often feel akin to negotiating with an unwilling partner. 

Under the FNLMA, a First Nation can adopt a 
land code to enable the band council to take control 
over decision-making regarding leasing, thereby 
removing the Crown from the transaction and 
enabling the commercial parties to focus on the 
lease, business and strategic partnership.

In total there are approximately 100, or 15 per cent, of 
First Nations across Canada that have opted into the 
FNLMA. (The numbers would likely be higher had the 
federal government provided more stable financial sup-
port to the program in its early years.) In Ontario, three 
First Nations (Long Lake, M’Chigeeng and Magneta-
wan) were added this year, following another eight in 
2012-13 (Chippewas of the Thames, Temagami, Shawa-
naga, Wasauksing, Kettle & Stoney Point, Algonquins of 
Pikwakanagan, Beasoleil and Bingwi Neyaashi 
Anishnawbek). Once these communities adopt their 
land codes, each is poised to commence strategic joint 
ventures in commercial land development along with 
the eight other Ontario communities that were early 
movers to the FNLMA when it was first enacted in 1999.
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First Nations: open for business
Case law, new regulations make it easier for aboriginal groups to form strategic partnerships
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L ast December, the B.C. 
Supreme Court, in Moulton 

Contracting Ltd. v. British Col-
umbia [2013] B.C.J. No. 2818, 
found the Crown liable for $1.75 
million in damages for a First 
Nation members’ blockade that 
prevented Moulton from access-
ing forestry cut blocks. The court 
found that the permits issued to 
Moulton contained two implicit 
promises: (1) consultation had 
been adequate, and (2) the Crown 
had, and would continue to, dis-
close to Moulton any First 
Nations expressing dissatisfac-
tion with consultation. Although 
consultation had been inad-
equate, a causal link between its 
inadequacy and the damages was 
not established. Instead, the 
damages flowed from B.C.’s fail-
ure to disclose the dissatisfaction 
expressed by the Fort Nelson 
First Nation and its members.

Moulton illustrates that when 
the Crown fails to manage the 
consultation process adequately, 
it can fall short of its obligations 
to First Nations and industry. It 
also underscores the import-
ance of governments getting 
right the policies they use to 
guide consultation. Last year, 
Alberta and Newfoundland and 
Labrador released widely diver-
gent policies on the duty to con-
sult. Both are controver-
sial — Alberta for its consultation 
levy and disclosure requirement, 
and Newfoundland and Labra-

dor for its burdensome require-
ments for proponents. 

Alberta’s draft policy on consul-
tation with First Nations on land 
and natural resource manage-
ment establishes an office to man-
age all aspects of consultation. 
Moulton illustrates the wisdom 
behind a centralized approach: 
the court found the First Nation 
was overwhelmed by numerous 
consultation requisites, and that 
different B.C. ministries took dif-
ferent approaches. The consulta-
tion office will determine if a pro-
ject requires consultation, identify 
First Nations to consult and 
decide if any procedural aspects 
of consultation will be delegated. 
Consultation will proceed in four 
phases, with set timelines that 
can be extended in some circum-
stances. The consultation office 
will determine the adequacy of 
consultation and oversee propon-
ents’ consultation activities. The 
Alberta energy regulator will have 
no jurisdiction to assess the 
adequacy of consultation. Indus-
try will like the prescribed time-

lines, but in some instances the 
consultation office may need to 
use its discretion to extend time-
lines judiciously to ensure that 
consultation is adequate.

Alberta’s new Consultation 
Levy Act requires proponents to 
pay a consultation levy to fund 
First Nations’ participation in 
consultation and disclosure of all 
agreements “relating to consulta-
tion capacity and other benefits 
pertaining to provincial regu-
lated activities.” Alberta will use 
this information to determine the 
grants First Nations will receive 
for participation in consultation. 
The province will hold the infor-
mation in confidence, but may 
publish it in aggregate form. The 
act may apply to impact and 
benefit agreements (IBAs), and 
this disclosure could upset the 
balance established between 
First Nations and proponents in 
IBA negotiations. 

Alberta’s draft policy says little 
about the consultation office’s 
interaction with First Nations. 
First Nations will receive notifica-

tion of consultation, identify the 
potential impacts to their treaty 
rights, document proponent con-
sultation activities, submit docu-
mentation related to disagree-
ments on mitigation plans and be 
informed of the consultation 
office’s assessment of the adequacy 
of consultation. First Nations 
view this limited interaction with 
the Crown as an attempt to mini-
mize First Nations’ participation. 
Newfoundland and Labrador’s 
Aboriginal consultation policy 
significantly shifts the burden of 
consultation on to proponents 
and, more importantly, requires 
proponents fund Aboriginal 
groups’ participation. The case 
law does not require proponents 
to pay this cost. The policy also 
exceeds the legal requirements 
for meeting the duty to consult by 
requiring proponents to discuss 
project-specific opportunities 
with Aboriginal groups. New-
foundland and Labrador appears 
to conflate industry practice with 
consultation and accommodation 
at law. The practical effects could 
include First Nations expecting 
more consultation funding and 
project participation, and the 
Crown expanding consultation 
and increased leverage for Aborig-
inal groups in IBA negotiations. 

The requirement that propon-
ents be responsible for the “finan-
cial consideration in regard to 
accommodation of the infringe-
ment of Aboriginal rights” is 
alarming. The courts have opined 
that monetary payment could be 
appropriate, but have not 
required industry to pay compen-
sation for potential impacts to 
asserted rights. Here again, NL’s 
policy exceeds requirements 
found in the case law and pro-
vides Aboriginal groups signifi-

cant bargaining leverage. 
Newfoundland and Labrador 

can exceed the case law’s require-
ments when meeting its duty to 
consult, provided it does delegate 
more than “procedural aspects” 
of consultation or impose 
requirements on proponents that 
would breach the procedural fair-
ness owed to them. The Supreme 
Court of Canada has said very 
little about the Crown’s respon-
sibilities to proponents when dis-
charging the duty to consult, but 
has indicated that administrative 
principles such as procedural 
fairness and reasonable timelines 
apply. Some of a proponent’s 
responsibilities under NL’s policy 
may prove impractical and 
unduly burdensome, and could, 
in some instances, strain the lim-
its of procedural fairness.

Moulton highlights the potential 
contractual and tortious liability 
the Crown could owe to propon-
ents. Given the proponent involve-
ment in consultation contem-
plated by the two policies, it is 
unlikely proponents will be able to 
claim they did not know of dis-
satisfaction with consultation. 
Nonetheless, with these policies, 
these governments, and especially 
Alberta, purport to establish a 
process for successful consulta-
tion. If a court found that the 
consultation process set up by the 
Crown was doomed to fail from its 
outset, it would be reasonable for 
proponents to pursue damages for 
money spent and opportunity lost 
because of a futile process. 

Sean Jones is a Vancouver-based 
associate in Borden Ladner Gervais’ 
environmental municipal, 
expropriation and regulatory group. 
His practice focuses on Aboriginal 
law and environmental law.
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Loans: Access to capital no longer linked to real property security 

More promising in the short 
term are the borrowing oppor-
tunities created through the two 
institutions arising out of the  
First Nations Fiscal and Statis-
tical Management Act: the First 
Nations Financial Management 
Board (FMB) and the First Nation 
Financing Authority (FNFA). 

The FNFA enables First Nations 
who are certified through the FMB 
to access pooled borrowing at long-
term low rates. The FNFA accesses 
the capital markets on behalf of its 
members through pooled deben-
tures, and in turn provides loans to 
its members at low rates. 

The FNFA overcomes two key 

hurdles for First Nations: First, it 
does not require real property 
security to provide access to cap-

ital. The FNFA offers funding 
tagged to stable revenue streams 
such as power purchase agree-

ments, royalties, business rev-
enues, and other government 
contracts and transfers including 
property tax collected by First 
Nations. Secondly, the rates put 
First Nations in the category of 
other government borrowers, so 
rates can be amortized over 
30-year periods, enabling  maxi-
mization of borrowing power and 
sustainable capital planning.

Of Ontario’s approximately 134 
First Nations, 60 have economic 
development corporations poised 
to become strategic partners with 
attractive low-rate, long-term 
financing options. First Nations 
governments can also access FNFA 

funds to acquire lands and carry 
out developments off reserve. 

In the last year, the FNFA has 
loaned $100 million to approxi-
mately 33 First Nations and it 
expects to enter a second raise for 
another $100 million through a 
debenture bond later in 2014.  

These tools represent truly excit-
ing ways to bring First Nations 
and industry together, and enable 
sustainable development for First 
Nations communities.

Cherie Brant is a partner with  
Dickinson Wright who’s practice is in 
commercial transactions involving 
aboriginal groups. 
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Of Ontario’s approximately 134 First Nations, 60 
have economic development corporations poised 
to become strategic partners with attractive low-
rate, long-term financing options.
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